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1 Docket No. 32032 

Ethel D. Company, petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

Appearances: For petitioner, M. K. Wild, Esq., Vincent Iv. Butler, 
Jr.. Esq., Robert Littleton, Esq.: for respondent, B. A. Low, Esq., 
F. R. Shearer. Esq. 

Docket entries 

1927 

Oct. 26. Petition received and filed. Taxpayer notified. Fee paid. . 

Oct. 27. Copy of petition served on General Counsel. 

Dec. 23. Answer filed bv General Counsel. 

* 

1928 

Jan. 5. Copy of answer served on taxpayer—Circuit Calendar. 

1930 

Mar. 11. Hearing set May 7, 1930, San Francisco, California. 

May 7. Hearing had before J. J. Marquette, Division 1, on mprits at San 
Francisco. Petitioner to file amended petition. 

May 7. Order striking from day calendar of May 7, 1930, and continuing to 
Circuit Calendar for San Francisco. 

June 16. Transcript of hearing May 7, 1930 filed. 

July 14. Amended petition filed by taxpayer. 

July 16. Copy of amended petition served on General Counsel. 

Julv 19. Answer to amended petition filed bv General Counsel. Copv served 
7/23,30. 

1931 

Apr. 24. Hearing set June 16. 1931, at Oakland, California. 

June 16. Hearing held before \Y. C. Lansdon, Division S, on merits. Petitioner’s 
brief filed. Respondent’s reply due Aug. 1, 1931—thirty days for 
petitioner’s reply to respondent’s reply. 

July 2S. Motion for extension to 9/15/31 to file brief filed by General Counsel. 
7/29/31 granted. 

Aug. 22. Transcript of hearing June 16, 1931, filed. 

Sept. 15. Brief filed by General Counsel. 

Oct. 7. Notice of appearance of W. K. Wild as counsel filed. 

Oct. 7. Notice of appearance of Vincent K. Butler, .Jr., as counsel filed. 

Oct. 7. Motion for extension to Nov. 15, 1931 to file brief filed by taxpayer. 
10/8/31 granted. 

Nov. 9. Motion to reopen the record filed by taxpayer. 11/11/31 copy served. 
Nov. 11. Hearing on motion set for Nov. 16, 1931. 

Nov. 16. Motion for extension of 30 days to file reply brief filed py taxpayer. 
12/9/31 granted. 

2 1931 

Nov. 16. Hearing held before Wm. C. Lansdon, Division 8, on motion 
to reopen record. 

Nov. IS. Transcript of hearing of 11/16/31 filed. 

1932 

Mar. 9. Order that proceeding be reopened and restored to the Gqneral Calen¬ 
dar for further hearing entered. 

Mar. 11. Hearing set May 4, 1932. 

Mar. 25. Application for order to take depositions of J. R. Murphy et al, filed 
by taxpayer. 

Mar. 26. Order to take depositions of J. R. Murphy et al, entered. 

May 2. Depositions filed (1). Copies served by notary. 

May 4. Hearing had before C. M. Trammell on the merits. By consent 
continued to May IS, 1932. 
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1932 

May 4. Order that proceedings be continued to Day Calendar of May IS, 
1932, entered. 

May 14. Stipulation to correct transcript filed. 

May IS. Hearing had before Mr. Eugene Black, Division 15 on merits. By 
consent continued to May 25, 1932. 

May IS. Order continuing proceeding to Day Calendar of May 25, 1932, 
entered. 

May 25. Hearing had before W. C. I.ansdon, Division S, on merits. Reply 
briefs due in 30 days for petitioner; 00 days for respondent. 

June 10. Brief filed by taxpayer. Copy served 7 30 32. 

June 27. Transcript of hearing May 25, 1932, filed. 

July 23. Brief filed by General Counsel. 

Nov. S. Findings of fact and opinion rendered—\V. C. I.ansdon, Division S. 
Decision will be entered for petitioner. 

Nov. 10. Decision entered—W. C. I.ansdon, Division S. 

1933 

Feb. 9. Stipulation for review to Court of Appeals of District of Columbia 
filed. 

Feb. 9. Petition for review to Court of Appeals of District of Columbia with 
assignments of error filed by General Counsel. 

Feb. 9. Proof of service filed. 

Apr. S. Motion for extension to June 9, 1933, to complete and transmit record 
filed by General Counsel. 

Apr. S. Order that time for preparation of evidence and transmission of record 
be extended to June 9, 1933, entered. 

May IS. Praecipe with proof of service thereon filed. 

May IS. Statement of evidence lodged by General Counsel. 

May IS. Notice of lodgment of statement and of hearing May 31, 1933, to 
approve statement filed. 

May 25. Statement of evidence lodged by taxpayer. 

May 25. Objections to statement of evidence filed by taxpayer. 

May 25. Notice of lodgment of statement and of hearing May 31, 1933, filed 
by taxpayer. 

May 31. Hearing had before Hon. W. C. I.ansdon, Division S. Continued on 
motion to 6/14/33. 

May 31. Order continuing to 0 14/33 entered. 

3 1933 

June 5. Motion for extension to Aug. 9, 1933, to complete and 
transmit record filed by General Counsel. 

June 5. Order that time for preparation of evidence and delivery of record 
be extended to Aug. 9. 1933, entered. 

June S. Transcript of hearing of May 31, 1933, filed. 

June 14. Hearing had before Mr. Smith on approval of statement of evidence. 
On respondent’s motion continued to June 21, 1933. 

June 14. Order that proceeding be stricken from day calendar of 6/14/33 and 
continued to day calendar of June 21, 1933, entered. 

June 21. Agreed statement of evidence lodged. 

June 21. Hearing had before Mr. Van Fossan on approval of statement of 
evidence—agreed statement to be lodged this date. Referred to 
Mr. I.ansdon for approval. 

June 26. Statement of evidence approved and ordered filed. 

4 United States Board of Tax Appeals 

Filed Oct. 20. 1927 
Docket No.-. 

Appeal of Ethel D Company. 1700 Hunter Dulin Bld<r.. San Fran¬ 
cisco. Calif., petitioner. Commissioner Internal Revenue, respondent. 

Petition 

The above-named corporation hereby appeals from the deter¬ 
mination of the Commissioner of Internal Revenue, set forth in his 
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September 


10*27. the 


deficiency letter IT: FAR: SM-60D MAM-B-31364 dated 
26th. 1927. 

(I) Taxpayer is a corporation of California with offices at 1706 
Hunter Dulin Bldg., San Francisco. California. 

(II) The deficiency letter was dated September 28th. 
date of mailing to the taxpayer being unknown. Copy of this let¬ 
ter made a part of this petition. 

(III) The taxes in controversy are income and profit taxes for the 
calendar vear 1919 and are in excess of $54,498.50. 

(IV) The determination of tax contained in said deficiency letter 
is based upon the following error. 

(V) The facts upon which the taxpayer relies as his basis of his 
appeal are as follows: 

(o) It is admitted by the taxpayer that a waiver was executed and 
recorded in Department's office April 1st. 1925. as set forth in De¬ 
partment letter, copy of which is herewith enclosed. 

(&) The taxpayer contends that the said waiver is invalid for the 
reason it was given after the statute of limitation (March 15, 1925) 
had run against the Government. 

5 (<•) That when this said waiver was given, recorded April 

1st. 1925. same was given without consideration tc| the tax¬ 
payer. 

(d) That the Government is barred from the assessment and col¬ 
lection of the alleged deficiency because of the operation of the 
statute of limitation. 

Where fore, the taxpayer respectfully prays this Board may hear 
and determine this appeal. 

Ethel I) Company, 
By H. P. AATggin. 

State of California, 

City and count)/ of Son Francisco , 8s: 


mt secre- 
with the 
facts as 
he 


H. P. AATggin. being dulv sworn, saws that he is the assist 
tarv: that he has read the foregoing petition and is familiar 
statements there stated; that the same are true except sucl 
are recited to be upon information and belief, and those 
believes to be true. 

[seal.] H. P. AATgcTn. 

A ssista n t Se&retary. 

Subscribed and sworn to before me this 20th day Octobejj*, 1927. 

[seal.] Louise Bearden. 

.Votary Public in and for the city a\id 
county of Son Francisco, State of California. 


E. 

L 1927 . 


6 Treasury Department. 

Office of Commissioner of Internal Revknu 
Tl ashim/ton. I).C.. September 20th. 

IT: FAR : SM-60D. 

MAM-B-31364. 

Etiiel I) Company. 

OOO Monad nock Bldg., San. Francisco. California. 

Sirs: An audit of your income and profits tax returnj for the 
calendar year 1919 has resulted in the determination of a deficiency 
in tax of $54,498.50. as shown in the attached statement. 


I 
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In accordance with the provisions of section 274 of the Revenue 
Act of 1926, vou are allowed 60 davs from the date of mailing of 
this letter within which to file a petition for the redetermination of 
this deficiency. Any such petition must be addressed to the United 
States Board of Tax Appeals. Earle Building. Washington. D.C., 
and must be mailed in time to reach the Board within the 60-dav 
period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a petition 
with the United States Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been made, or 
where a taxpayer has filed a petition and an assessment in accord¬ 
ance with the final decision on such petition has been made, the 
unpaid amount of the assessment must be paid upon notice and 
demand from the Collector of Internal Kevenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire to file a 
petition with the United States Board of Tax Appeals, you are 
requested to execute a waiver of your right to file a petition and 
forward it to the Commissioner of Internal Kevenue. Washington, 
D.C.. for the attention of IT: Far: SM-60D-MAM-B31364. In the 
event that you acquiesce in a part of the determination, the waiver 
should be executed with respect to the items to which you agree. 

Respectfully. 


I). H. Blair. 

Com miss/oner. 
By W. R. Nash. 
Assistant to the Commissioner. 


Enclosures: 
Statement. 
Form A. 


7 Statement 

IT: FAR: SM-60I). 

MAM-B-31364. 


In re: Ethel I). Company. 600 Monadnock Bldg.. San Francisco, 

California 

Year. 1919. Deficiency in tax. $7)4.498.50. 

Reference is made to your protest, executed under date of Sep¬ 
tember 7th. 1927. against the proposed assessment of a deficiency in 
tax for the year 1919 in the amount of $54,498.50. as shown in Bureau 
letter dated August 30th. 1927. 

After careful review of your protest and of all the evidence in 
the case, the Bureau holds that the statute of limitations has not 
run as contended in your protest: that a waiver was executed by you, 
same being recorded in this office April 1st. 1925. wherebv vou con- 

v _ , , 4 • * « 

sent to a determination, assessment, and collection of the amount 
of income, excess profits, or war profits taxes due irrespective of 
any period of liquidations. 

Accordingly, the conclusions set forth in the above-mentioned letter 
are sustained. 
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8 United States Board of Tax Appeals 

Filed Dec. 23, 1927. United States Board of Tax Appeals 

Docket No. 32032 j 

Ethel D. Company, petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

ANSWER 

The respondent in the above-entitled proceeding, by his attorney, 
C. M. Charest, general counsel. Bureau of Internal Revenue, for 
answer to the petition filed herein, admits and denies as follows: 

1. Admits that taxpayer is a California corporation with offices 
at San Francisco. California. 

2. Denies that the deficiency letter, a copy of which is attached 
to the petition, was dated and mailed to the petitioner on any date 
other than September 2G, 1927. 

3. Admits that the taxes in controversy are income afid profits 
taxes for the calendar vear 1919 and that the amount of the deficiency 
is $54,498.50. 

5. (a) Admits that a waiver was executed and recorded in De¬ 
partment's office April 1, 192G. 

(b) ( c) (d). Neither admits nor denies the allegations set forth in 
subparagraphs ( b ) (c) and (d) of paragraph 5. same beiqg merely 
statements of petitioner's contention and argument and not state¬ 
ments of fact. 

Denies generally and specifically each and every allegation 

9 set forth in the taxpayer’s petition not hereinbefore Admitted, 
qualified or denied. 

Wherefore, it is prayed that the petitioner’s appeal be denied. 

(Signed) C. M. Charest, 

General Counsel ^ 
Bureau of Internal Revenue. 

Of Counsel: 

Thomas P. Dudley. Jr., 

Special Attorn*;/. 

Bureau of Internal Revenue. 

TPD. 

HDT bs. 


10 United States Board of Tax Appeals 

Filed Julv 14. 1930 

%/ • 

Docket No. 32032 j 

Appeal of Ethel D. Company, 170G Hunter Dulin Building, San 
Francisco. California petitioner. Commissioner Internal jRevenue, 
respondent. 
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Amended petit ton 


The above-named corporation hereby appeals from the determina¬ 
tion of the Commissioner of Internal Revenue, set forth in his 
deficiency letter IT: FAR: SM-GOI) MAM-B-313C4 dated September 
20th. 1027. 

(I) Taxpayer is a corporation of California with offices at 1700 
Hunter I)uiin Bid*;.. San Francisco. California. 

(II) The deficiency letter was dated September 20th. 1027. the 
date of mailing; to the taxpayer being; unknown, copy of this letter 
made a part of this petition. 

(III) The taxes in controversy are income and profit taxes for the 
calendar year 1010 and are in excess of S54.498.50. 

(IV) The determination of tax contained in said deficiency letter 
is based upon the following; errors: 

(tr) That the Government is barred from the assessment and 
collection of tin* alleged deficiency because of the operation of the 
statute of limitations: 

11 (it) That the Government is in error in relying; upon the 
waiver executed and recorded in Department's *»ffic t » on April 

1. 1925. as set forth in the Department's letter, copy of which is here¬ 
with enclose*!, for the reason that the said waiver was given after the 
statute of limitations had run against the Government and is there¬ 
fore invalid: 

(c) That the Government is in error in relying upon the waiver 
executed and recorded in Department s office on April 1. li>2as set 
forth in the Department's letter, copy of which is herewith enclosed, 
for the reason that said waiver was <;iven bv the taxpaver without 
consideration: 

(*/) That the Commissioner is in error in contending that the 

waiver executed by the taxpayer and recorded in the Commissioner's 

office April 1. 192"). and referred to in said enclosed letter was of 

anv further force and effect from and after the 31st dav of December 
• * 

192">. for the reason that subsequent to the execution of said waiver 

a new waiver agreement was entered into between the Commissioner 

and the taxpayer whereby a definite time, to wit. the period expiring 

December 31. 1J925. was agreed upon between the taxpayer and the 

Commissioner and that the same superseded and or modified the 

said prior waiver above referred to. 

(V) The facts upon which the taxpayer relies as his ba->is of his 
appeal are as follows: 

12 (*/) It is admitted by the taxpayer that a waiver was 
executed and recorded in Department's office April 1. 1925. 

as set forth in Department's letter, copy of which is herewith 
enclosed: 

( b) Said waiver was given after the statute of limitations had 
run against the Government: 

(c) Said waiver was given without consideration to taxpayer; 
(*/) That subsequent to the giving of said waiver and at the 

request of the Commissioner a new waiver was executed by the 
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taxpayer on or about the ‘21st day of April, 1025, and mailed by the 
taxpayer on April 22. 1025. to the Commissioner, and thereafter 
was accepted, approved, and signed by the Commissioner, which 
said subsequent waiver provided for a definite waiver of the time 
for making anv assessment for the vear 1010 until December 31, 
10g5. and provided further that the same should then empire and 
that the same was subse(jiient to the prior waiver and constituted 
a new agreement between the Commissioner and the taxpayer, and 
expressly superseded and/or modified the prior waiver a hovel referred 
to. and the right of the Commissioner to make anv assessment terini- 

V « 

nated on December 31. 1025. 

Wherefore, the taxpayer respectfully prays this Board may hear 
and determine this appeal. 

Etiiei. D. Company. 
By H. P. Wiggix. 

13 State of California. 

City and County of San Francisco. ss: 

II. P. Wiggix. being dulv sworn, savs that he is the Assistant 
Secretary: that he lias read the foregoing petition and is 
with the statements there stated: that the same are true ext 
facts as are recited to be upon information and belief aijid those 
facts he believes to be true. 

H. P. Wiooik. 

_ 1 ssistan t Sent 


familiar 
lept such 


Subscribed and sworn to before me this 3d dav of Julv. P 


[seal 


ft ary. 
30. 


Louise Bearden. , 

X of (fry I* ul>li<; in and for the City 
and County of San Francisco , State of California. 


14 


Treasury I)epartm ext. 

Office of Commissioner of Internal Revenue. 

WaxhitH/fon. It.C .. September 26'///.! 1027. 

IT: FAR: SM-OOI). 

MAM-B-31304. 

Ethel 1). Company. 

6'66 Monad nock IUdy .. San Francisco. (California. 

Sirs: An audit of your income and profits tax return |for the 
calendar year 1010 has resulted in the determination of a deficiency 
in tax of S54.40s.5O. as shown in the attached statement. 

In accordance with the provisions of section 274 of the Revenue 
Act of 102(5. vou are allowed (50 davs from the date of mailing) of this 

• • i 

letter within which to file a petition for the redetermination) of this 
deficiency. Any such petition must be addressed to the |I nited 
States Board of Tax Appeals. Earle Building, Washington. D.C., 
and must be mailed in time to reach the Board within the 60-day 
period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a petition 
with the United States Board of Tax Appeals and has not done so 
within the (><) days prescribed and an assessment has been made, or 
where a taxpayer has filed a petition and an assessment in accord¬ 
ance with the final decision on such petition has been matle, the 
unpaid amount of the assessment must be paid upon notice <(nd de- 


5760—33 
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mand from the Collector of Internal Revenue. No claim for abate¬ 
ment can be entertained. 

If you acquiesce in this determination and do not desire to file a 
petition with the United States Board of Tax Appeals, you are re¬ 
quested to execute a waiver of your right to tile a petition with the 
United States Board of Tax Appeals on the inclosed Form A. and 
forward it to the Commissioner of Internal Revenue. Washington, 
D.C.. for the attention of IT: FAR: SM-60D-MAM-B31364. In the 
event that you acquiesce in a part of the determination, the waiver 
should be executed with respect to the items to which you agree. 
Respectfully, 

D. H. Blair. 

Com mixsioner. 
By W. R. Nash. 
Assistant to the (' om m '/sstoner. 

Enclosures: Statement, form A. 

15 Statement 

IT: FAR : SM-(»0l). 

MAM-B-31364. 

In re: Ethel D. Company, 000 Monadnock Bldg., San Francisco, 

California 


Year. 1919. Defiriencv in tax. $54,498.50. 

Reference is made to your protest, executed under date of Septem¬ 
ber 7th. It7. against the proposed assessment of a deficiency in tax 
for the year 1910 in the amount of $54,498.50. as shown in Bureau 
letter dated August 30th. 1927. 

After careful review of your protest and of all the evidence in the 
case, the Bureau holds that the statute of limitations has not run as 
contended in your protest: that a waiver was executed bv vou. same 
being recorded in this office April 1st. 1925. whereby you consent to 
a determination, assessment and collection of the amount of income, 
excess profits or war profits taxes due irrespective of any period of 
limitations. 

Accordingly, the conclusions set forth in the above-mentioned 
letter are sustained. 


1G 


United States Board of Ta.r Appeals 
Docket No. 32032 


Ethel I). Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 
A/nso'er to amended petition 

The respondent, by his attorney. C. M. Charest, general counsel. 
Bureau of Internal Revenue, for answer to the amended petition of 
this taxpayer filed July 14. 1930, admits and denies as follows: 
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I. Admits the allegations contained in paragraph I of the amended 
petition. 

II. Admits the allegations contained in paragraph II of the 
amended petition. 

III. Admits the allegations contained in paragraph III of the 
amended petition. 

IV. Denies that the respondent erred in determining or computing 
petitioners tax liability for the calendar year 1919 as alleged in 
corresponding paragraph of the petition. 

V. Admits the allegations contained in subparagraph j (a ), but 
denies all allegations contained in subparagraphs ( b ), (c)\ and ( d) 
of corresponding paragraph of the amended petition. 

VI. Denies generally and specifically each and every ^legation 
not hereinbefore admitted, qualified or denied. 

Wherefore, it is prayed that the relief sought by the petitioner be 
denied. 

(Signed) C. M. Chakest, 

Genera! Counsel* 
Bureau of I eternal Revenue. 

Of Counsel: 

Bruce A. Low, 

(Special Attorney. 

Bureau of Internal Revenue. 

17 * 27 B.T.A. — 

United States Board of Tax Appeals 

Ethel I). Company, petitioner, 

v. 

Commissioner of Internal Revenue, respondent 
Docket No. 32032. Promulgated November S, 1933 

The deficiencv asserted for 1919 is barred bv the statute of limi- 
• • 

tations. 

M. K. Wild. Esq.. Robert A. Littleton. Esq., and Vincent K. 
Butler, dr.. Esq., for the petitioner. 

F. R. Shearer. Esq., and E. L. UpdHer. Esq., for the respondent. 

The respondent has asserted a deficiency in income- and! profits- 
taxes for 1919 in the amount of $r>4.49s.50. The only issue [pleaded 
by the petitioner is that at the date of the deficiency notice the 
statute of limitations had barred assessment and collection of the 
tax. 

FINDINGS OF FACT 

The petitioner is a California corporation, with its principal 
office in San Francisco. 

On March G, 19*20. the petitioner filed what purported to be an 
income- and profits-tax return for the calendar year 19! 9 with 
the collector of internal revenue for the first district of California. 
The return was executed and acknowledged by C. J. Berry, presi- 
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dent, and J. R. Murphy, assistant secretary, of petitioner. J. R. 
Murphy held the official position of assistant secretary, although he 
performed duties of the treasurer or assistant treasurer as 
l.S those of assistant secretary. The petitioner's treasurer. I). S. 

Kwing. was away from his office a great part of the time, and 
to facilitate the handling of petitioner's financial matters the board 
of directors, by resolution adopted at its mooting on October 11 . 1017. 
authorized “d. R. Murphy, its auditor", to sign checks on peti¬ 
tioners bank accounts. Murphy prepared petitioner's financial 
statements and submitted them to the board of directors. All of 
petitioners financial matters wen* handled by Murphy and Kwing. 
the latter giving most of his time to the duties of general manager 
of petitioner. 

The purported income-tax return filed by petitioner on March (>. 
11*20. did not contain a balance sheet showing its affairs as of the 
beginning and end of the taxable year. Instructions contained in 
form 11-0. on which the return was made, specifically request the 
balance sheet. 

On or about April 1. 11*25. the petitioner filed with the collector 
of internal revenue for the first district of California an undated 
waiver, hereinafter referred to as the first waiver, which provides 
that the petitioner and the Commissioner of Internal Revenue 
“ hereby consent to the determination, assessment, and collection 
* * * irrespective of any period of limitations." The waiver 

was stamped as having been received in the Bureau of Internal 
Revenue on April 13. 1025. On that date a letter was mailed to 
petitioner inclosing a new form of waiver which the petitioner was 
requested to execute and return. On April 21. 11*25, the petitioner 
mailed a letter to respondent which stated: 

“This will acknowledge receipt of yours under date of April 13th 

in which you enclose waivers that you wish executed regarding tax 

returns for the vear 11*10. In harmonv therewith vou will find 

• • • 

herewith enclosed waivers signed and executed. 

“We did. however, on April 2nd. 1025. file a waiver for 1010 
with the collector of internal revenue of this district." 

11) The waiver inclosed, which is hereinafter referred to as the 

second waiver, provides that “this waiver of the time for 
making any assessment as aforesaid shall remain in efleet until 
December 31. 11*25. and shall then expire * * A* 

The above-mentioned waivers were duly signed by the Commis¬ 
sioner and were retained in his tile. I he second waiver is stamped 
as having been received in the special assessment section of tile In¬ 
come Tax Cnit on April 2S. 11)25. The first waiver was received 
by that section on April 17. 1025. 

A notice of deficiency from which this appeal was taken was 
mailed to the! petitioner on September 2(>. 11*27. The deficiency 
notice contains the following statement: 

“After careful review of vour protest and of all the evidence in 
the case, the Bureau holds that the statute of limitations has not 
run as contended in your protest: that a waiver was executed by 
you. same being recorded in this office April 1st. 102o. whereby you 
consent to a determination, assessment, and collection of the amount 
of income-, excess-profits or war-profits taxes due irrespective of any 
period of limitation.” 
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O pinion 

Laxsdon: Petitioner contends that the return filed on I March G, 
1020, was a sufficient compliance with the statute to start the run¬ 
ning of the statute of limitations and that the statutory period as 
extended by the waivers filed expired on December 31. 1025, as 
provided in the second waiver. 

The respondent contends, first, that the document filet, by peti¬ 
tioner on March 0, 1020, which purported to be an income-tax return 
for the calendar year 1010, was not a sufficient return to! start the 
running of the statute of limitations, and, second, that in any 

20 event the unlimited waiver filed with the collector! of inter¬ 
nal revenue on April 1. 1025, was valid and effective at the 

time the notice of deficiency was mailed. The respondent*js position 
is that the alleged return filed on March 0, 1020. was hot sworn 
to “ by the treasurer or assistant treasurer ", as required by section 
230 of the Revenue Act of 1018, and that the balance sheets as of 
the beginning and end of the taxable year were not attached to and 
made a part of the return as required by paragraph 14 of the general 
instructions accompanying form 1120. 

The facts are clear that, while J. R. Murphy held the official posi¬ 
tion of assistant secretary and signed the return as such, he, in 
fact, was the person responsible for petitioner's financial matters. 
We think he was a proper person to execute and acknowledge the 
return along with the president of the corporation. Indiana Rolling 
Mills, 13 B.T.A. 1141. and Anderson- Lumber Company, 1)5 B.T.A. 
470. The facts presented here do not come within the [language 
of the Supreme Court in Lucas v. Rilliod Lumber Company, 281 
U.s. 245. The Court there held that the requirement of the Revenue 
Act of 1018, that returns of corporations shall be acknowledged, is 
not subject to waiver. In that case the return was unsupported bv 
oath. Here the only irregularity is that the return is sworn to by 
the president and assistant secretary instead of the assistant treas¬ 
urer. and we have found that to all intents and purposes the'assistant 
secretary was the assistant treasurer. | 

The petitioner does not explain why the balance sheets Requested 
were not attached to the return but shows that the respondent ac¬ 
cepted and acted upon the return as made and that such return 
contained the essential facts relative to income and deductions. In 
our opinion the omission did not make the return void. It 
contained the basic facts upon which the respondent deter- 

21 mined the deficiency involved and is sufficient, we think, to 
start tin* statute running. Mabel h'lerator Co,, 2 B.T.A. 517 ; 

('ol mcr-C reen Lumber Co., 12 B.l.A. 2oG: Stetson <(* L h /son, 11 
B.T.A. 3D7: Ail'd. 43 Fed. (2d) 554: V alenti ne-Clarh Company v. 
Commissioner, 52 Fed. (2d) 34(3: and Myles Salt Company v. Com- 
missione r, 41) bed. (2d) 232. 

The statute of limitations started to run on March (3. Hj)20. and 
under the provisions of section 250 (d) of the Revenue Acti of 1918 
the respondent had five years from that date to assess and collect any 
additional tax found to be due. The statutory period expired on 
March G. 1925. Thereafter, on April 1. 1925, the petitioner filed an 
unlimited waiver of the statute of limitations, which being prior to 
the passage of the Revenue Act of 192G. was effective to revive and 
extend the statute which had theretofore tolled. Stange |v. U.S., 
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282 U.S. 270; Wells Brothers Co. of Ill., et nl.. 16 B.T.A. 79; 
Pittsburgh Union Stockyards ('o.. 16 B.T.A. 139. An unlimited 
waiver extends the statutory period for a reasonable time, or until 
termination by either party upon reasonable notice. Wirt Franklin , 
7 B.T.A. 636: C reglock Mills. 9 B.T.A. 1281 : AffVl 31 Fed. (2d) 655; 
Certiorari denied 280 U.S. 44-A: William S. Doig. Inc.. 13 B.T.A. 
256: Corn Products Refining Co.. 22 B.T.A. 605: and Herman Frost , 
23 B.T.A. 411. The second waiver, which was requested immediately 
upon receipt of the first, fixed a definite date for the termination of 
the statutory period and in our opinion was a reasonable and suf¬ 
ficient notice to effect a termination of the unlimited waiver as of 
that date. If the first waiver remained in effect after the execution 
of the second, the latter could have had no meaning. Since the 
respondent required the second waiver after his receipt of the first, 
it is clear that he must have intended that it should be sub- 

22 stituted for the unlimited waiver, which we think was abro¬ 
gated by the request for and the execution of the second waiver. 

The statute of limitations had run on September 26. 1927. and the 
respondent was barred from making any further determination with 
reference to petitioner's tax liability. 

Reviewed by the Board. 

Decision will be entered for the petitioner. 

23 United States Board of Tax Appeals 

Washington 

Docket No. 32032 

Ethel I). Company, petitioner 

r. 

Commissioner of Internal Revenue, respondent 

Decision 

Pursuant to the determination of the Board, as set forth in its 

report promulgated November 8. 1932. it is 

Ordered and decided: That there is no deficiencv for the vear 1919. 

%- • 

Enter: 

| seal] (Signed) W. C. Lansdon. 

Member. 

Entered Nov. 19. 1932. 


24 In theiCourt of Appeals of the District of Columbia 

Filed Feb. 9. 1933 
B.T.A. No. 32032 

David Burnet. Commissioner of Internal Revenue, petitioner 

r. 

Ethel I). Company, respondent 


STIPULATION FOR REVIEW OF TIIE DECISION OF THE UNITED STATES BOARD 
OF TAX APPEALS BY THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA 

It is hereby stipulated and agreed by and between the parties to 
the above-entitled case, by their respective attorneys, that the deci- 
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sion of the United States Board of Tax Appeals in said c^se entered 
November 10, 1932. may be reviewed by the Court of Appeals of the 
District of Columbia. 

This agreement is made under and pursuant to the provisions of 
Section 1002 (d) of the Revenue Act of 1926. 

Dated at Washington, D.C.. this 9th day of February 193$. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue , 
Attorney for petitioner on review. 

Robert A. Littleton, 

M. K. Wild. 

Attorneys for respondent on review. 

2o In the Court of Appeals of the District of Columbia 

Filed Feb. 9, 1933 
B.T.A. No. 32032 
David Burnet. Commissioner of Internal Revenue, petitioner 


v. 


Ethel D. Company, respondent 

Petition for review and assign went* of error 

To the honorable tlu j Judge* of the Court of Appeals of thjp District 
of Columbia: 

Now comes David Burnet. Commissioner of Internal Re 
his attorneys, (x. A. Youngouist. Assistant Attorney General, and 

• > i • 

C. M. Charest. general counsel. Bureau of Internal Revenue, and 
respectfully shows: 


venue, bv 


jurisdiction 

That he. the petitioner on review, is the duly appointed, qualified, 
and acting Commissioner of Internal Revenue of the United States, 
holding his office by virtue of the laws of the United States. 

The respondent on review. Ethel I). Company, was at j;i 11 times 
material hereto and now is a corporation duly organized Under the 
laws of the State of California, with its principal place of! business 
or principal office at 1206 Hunter Dulin Building. San Francisco, 
California: and is subject to the provisions of the Federa|l income 
tax laws. The document which the United States Board of 
26 Fax Appeals held to be the income and profits tax return of 
the respondent on review for the calendar year 1919 was filed 
with the United States Collector of Internal Revenue for the First 
District of California, whose office was and is located within the 
ninth circuit. The Commissioner of Internal Revenue andj the tax¬ 
payer have entered into an agreement under and pursuant to the 
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provisions of section 1002 of the Revenue Act of 1926. stipulating 
that the decision of the United States Board of Tax Appeals here¬ 
inafter mentioned may be reviewed by the Court of Appeals of the 
District of Columbia. 

This is a proceeding for review by the Court of Appeals for the 
District of Columbia, pursuant to statute in such cases made and pro¬ 
vided, of the i action taken by the United States Board of Tax .Ap¬ 
peals in its report promulgated November 8, 1962, and in its decision 
rendered pursuant to such report and entered under date of Novem¬ 
ber 10. 1962. redetermining that there is no detfciencv in the income 
and profits taxes of the respondent on review for the calendar year 
1919. thus disallowing a deficiency of !n>4,49n. 5() as previously deter¬ 
mined bv the Commissioner of Internal Revenue. 


II 


X ATI'RE OF THE CONTROVERSY 


During theitime material hereto the respondent on review (herein 
for convenience called the taxpayer) was engaged in the business of 
operating oil wells and selling the crude oil produced therefrom. 
This proceeding relates to the taxpayer's Federal income and profits 
tax liability for the calendar year 1919. The Commissioner of In¬ 
ternal Revenue determined a deficiencv for the calendar vear 1919, 

* ft 

amounting to S54.49<s.7>0. and on September 26. 1927, duly mailed to 
the taxpayer a notice of such deficiency, in accordance with 
27 the provisions of sections 274 and 2s6 of the Revenue Act of 
1926. Within the prescribed time the taxpayer filed a peti¬ 
tion with the United States Board of Tax Appeals for the redeter¬ 
mination of such deficiency. 

The taxpayer did not question before the Board of Tax Appeals 
the correctness of the Commissioner's determination in reference to 
the merits of its tax liability. The only question presented in its 
original petition related to tin* statute of limitations, its specific 
contention?* being that a waiver dated April 1. 1927). referred to in 
the notice of deficiency, was invalid, because given after the statute 
of limitations was alleged to have run and without consideration. 
Subsequent court decisions having rendered untenable these two con¬ 
tentions. the taxpayer prior to the hearing of the case filed witii the 
Board of Tax Appeals an amended petition, in which, as in the 
original petition, no question was raised as to the merits of the tax. 
the taxpaver stili relying solely upon a plea of the statute of limi¬ 
tations. In the amended petition, however, another specific conten¬ 
tion was added, namely, that the waiver dated April 1. 1925. had 
been “superseded and or modified “ 1 >v the giving of a new waiver 
dated April 21. 1925. and expiring December 61. 1925. 4 he case 

was put at issue bv the Commissioner's answer to the amended 
petition, which denied all allegations of the amended petition except 
as to tlie execution of the above-mentioned waiver of April 1. 1925. 

Before the Board the Commissioner defended on two grounds: 

((/) That the taxpayer had failed to make out a f>ri»w fnen case 

that the statute of limitations had run at the time the deficiencv 

* 

notice was mailed, for the reason that the document tiled with the 
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Collector of Internal Revenue on March 6, 1920, becjause of its 
28 improper execution and incompleteness did not constitute a 
“ return *’ sufficient to start the running of the statute of limi- 
tations on the assessment of the proposed deficiency. 

(6) That in any event the waiver of April 1, 1925, which was an 
unlimited waiver, was valid and effective at the time the deficiency 
notice was mailed. 

The taxpayer's position before the Board was that the document 
filed on March 6. 1920, was a good return for the purpose of the 
statute of limitations, and that the unlimited waiver of April 1. 1925, 
and the new waiver dated April 21. 1925. must be construed to¬ 
gether as a single waiver expiring December 31, 1925. 

The Board of Tax Appeals, after a hearing and a rehearing at 
which both oral and documentary evidence was introduced, pro¬ 
mulgated its report dated November 8. 1932, sustaining the tax¬ 
payer on both contentions, and holding that the statute [of limita¬ 
tions had run on September 20. 1927, when the deficiency notice was 
mailed, and that the Commissioner was barred from milking any 
further determination with reference to the taxpayer's ta^ liability 
for the year 1919. On November 10, 1932, the Board of Tax Appeals 
entered its decision ordering and deciding that there is no deficiency 
for the year 1919. in accordance with section 906 (e) of the Revenue 
Act of 1924 as amended, which provides that the decision of the 
Board to the effect that the assessment or collection of any tax is 
barred by anv statute of limitations shall be considered as ii:s decision 
that there is no deficiency in respect of such tax. 


ASSIGNMENTS OF ERROR 

The Commissioner of Internal Revenue being aggrieved by the 
action of the United States Board of Tax Appeals and by 
29 the findings of fact and conclusions of law made by tjie Board, 
is desirous of obtaining a review of its decision by the Court 
of Appeals of the District of Columbia. As reasons for su|ch review 
he alleges that the United States Board of Tax Appeals committed 
the following errors: 

1. Assuming the findings of fact in the report promulgated No¬ 
vember S. 1932. are supported by substantial evidence, tli^ Board’s 
conclusion that the unlimited waiver filed April 1. 1925,| was not 
valid and effective when the deficiency letter was mailed is contrary 
to law. 

2. The Board erred as a matter of law in making findings of fact 
and conclusions to the effect that: 

( а ) The second waiver was requested with knowledge of the re¬ 
ceipt of the first. 

(б) Since the Commissioner required the second waiver after the 
receipt of the first, he must have intended that it should te substi¬ 
tuted for the unlimited waiver. 

(c) The second waiver was a reasonable and sufficient jnotice to 
effect a termination of the unlimited waiver. 

(d) If the first waiver remained in effect after the execution of the 
second, the latter could have no meaning. 

5760—33 - 3 
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(e) The second waiver fixed a definite date for the expiration of 
the statutory period. 

(/) The unlimited waiver was abrogated by the request for and 
the execution of the second waiver. 

(</) The statute of limitations had run on September 20. 11)27. 
and the Commissioner was then barred from making any further 
determination! with reference to petitioner's tax liability. 

3. The findings <>f fact and conclusions mentioned in assignment 
of error no. 2 are unsupported by any substantial evidence. 

30 4. In making the findings of fact and conclusions mentioned 

in assignment of error no. 2 the board disregarded substantial 
evidence in the record. 

•’>. The Hoard erred in holding that the assessment of the deficiency 
for 1011) is barred by the statute of limitations. 

Ci. The Hoard's decision is contrary to law. 

7. The Hoard erred as a matter of law in ordering and deciding 
that “there is no deficiency for the year 1019." 

s. The Hoard erred in failing to find. hold, and decide that there 
is a deficiency due from the taxpayer for the calendar year 1919 in 
the amount of ^">4.49>..“>(). as determined by the Commissioner. 

Wherefore, the Commissioner of Internal Revenue petitions that 
the action taken by the Cnited States Hoard of Tax Appeals in this 
proceeding be reviewed by the Court of Appeals of the District of 
Columbia, that a transcript of the record be prepared in accordance 
with law and the rules of said court and transmitted to the clerk of 
said court for filing, and that appropriate action be taken to the 
end that the errors complained of may be reviewed and corrected by 
said court. 

(Sig.) T. A. Youngquist. 

,\sstsfant . 1 ttorne)/ General. 

(Sig.) C. M. ClIAREST. 

(rt nccal Counsel, 

, Bureau of Internal Revenue. 

Ox counsel: 

F. R. Shearer. 

E. L. Updike. 

IS pedal A ttorne ys. 

Bureau of Internal Revenue. 


31 United States of America. 

District of ('ohnnbia. ss: 

C. M. ('barest, being duly sworn, says that lie is General Counsel 
for the Bureau of Internal Revenue and as such is duly authorized 
to verify the foregoing petition for review: that he has read said 
petition and is familiar with the contents thereof; that said petition 
is true of his own knowledge except as to the matters therein alleged 
on information and belief, and as to these matters he believes it to be 
true. 

(Sgd.) C. M. Charest. 

General Counsel. 

Bureau of Internal Revenue. 

Sworn and subscribed to before me this 9th day of February 1932. 

(Sgd.) Marcellette M. Taylor. 

Notary Public. 

My commission expires March 31. 1935. 
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32 In the Court of Appeals of the District of Columbia 

Feb. 0. 1933 
B.T.A. Xo. 32032 

David Burnet. Commissioner of Internal Revenue, petitioner 

v. 

i 

Etiiel D. Company, respondent 


To: 


Xotke of jilt tty petition for review 


Etiiel D. Company. 

l'iOt) Hunter Hut in I> uildiny. Sun Francisco , California. 
Robert A. Littleton. Esq.. 

lower Buddtny. 11 as/iinyton . J).C. 

\ ou are hereby notified that the Commissioner of Internal Reve¬ 
nue did. on the 9th dav of Februarv. 1933. file with the cleric of the 

• • 

United States Board of Tax Appeals at Washington, D.C.J a peti¬ 
tion for review by the Court of Appeals of the District of Columbia 
of a decision of the Board heretofore rendered in the above-entitled 
case. A copy of the petition for review and the assignments i>f error 
as filed is hereto attached and served upon you. 

Dated this 9th day of February 1933. 

(Sgd.) C. M. Charest. 

General ( ounsei. 
Bureau of Internal Revenue. 

33 Personal service of the above and foregoing notice, together 

with a copy of the petition for review and assignments of 
error mentioned therein, is hereby acknowledged this 9th day of 
February 1933. 

Ethel D. Company, 

Respondent on review. 
Bv Robert H. Littleton, 
v M. K. Wild, 

Attorneys. 

Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of error mentioned 
therein, is herebv acknowledge this 9th day of February 1933. 

M. K. Wild, 

Robert H. Littleton, 
Attorneys for respondent on review. 
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34: In the Court of Appeals of the District of Columbia 

Filed I June 26. 1933. United States Board of Tax Appeals. 
Lodged June 21. 1933. 

B.T.A. Xo. 32032 

David Burnet, Commissioner of Internal Revenue, petitioner 

vs. 

Ethel D. Company, respondent 
Statement of evidence 

The following is a statement in narrative form of the evidence 
in the above-entitled cause: 

The proceeding came on for hearing pursuant to notice on June 
16, 1931. before the Hon. William C. Lansdon, member of the 
United States Board of Tax Appeals, whereupon the following pro¬ 
ceedings were had and testimony heard: 

M. K. Wild. Esq., appeared on behalf of the Ethel D. Company 
(hereinafter sometimes referred to as u taxpayer v ). F. R. 
Shearer. Esq. (C. M. Charest. general counsel, Bureau of Internal 
Revenue), appeared on behalf of the Commissioner of Internal 
Revenue (hereinafter referred to as the “Commissioner**). 

35 After opening statements of counsel. Harmon P. Wiggin 
was called as a witness for and on behalf of the taxpayer and, 

after being: dulv sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

I am a resident of San Francisco. I am the assistant secretary 
of the Ethel D. Company, a California corporation, and have been 
for about ten vears. I was assistant secretarv during: all of the vear 
1925. During that year C. J. Berry was president of the company 
and D. S. Ewing secretary of the company. 

A document purporting to be an income- and profits-tax waiver on 
behalf of the Ethel D. Company for income taxes for the year 1919 
was then shown to the witness and with respect thereto lie testified : I 
have seen this document before. It bears the signatures of C. J. 
Berry as president, and H. P. Wiggin assistant secretary of the com¬ 
pany. It also bears the seal of the corporation. 

Counsel for the taxpayer thereupon offered a duly certified photo¬ 
static copy of the document identified by the witness, which 

36 was admitted in evidence as exhibit no. 1. and (omitting the 
certification) is in words and figures as follows: 

Treasury Department, Internal Revenue Service 

Form S72 


Income- and Profits-Tax Waiver for Taxable Years Ended Prior to 

March 1. 1921 


192- 


In pursuance of the provisions of existing internal revenue laws, 
Ethel D. Company, a taxpayer of San Francisco, Cal., and the Com- 
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excess- 
v or on 
existing 


missioner of Internal Revenue hereby waive the time prescribed by 
law for making anv assessment of the amount of income, 
profits, or war-profits taxes due under any return made b 
behalf of said taxpayer for the year (or years) 1919 under 
revenue acts, or under prior revenue acts. 

This waiver of the time for making any assessment as aforesaid 
shall remain in effect until December 31. 1925. and shall then ex¬ 
pire. except that if a notice of a deficiency in tax is sent to said tax¬ 
payer by registered mail before said date, and (1) no appeal is filed 
therefrom with the United States Board of Tax Appeals then said 
date shall be extended sixty days, or (2) if an appeal is filled with 
said Board then said date shall be extended by the number jof days 
between the date of mailing of said notice of deficiency and jhe date 
of final decision bv said Board. 

m/ 

[corporate seal 

ETHEL D. COMPANY] 

Ethel D. Company, 

Taxpayer. 

By C. J. Berry, 

President. 

H. P. Wiggin. 

Asst. I Secy. 

D. H. Blair, 

Co m mi^sloner. 

TV. B. 


37 If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 

as are empowered under the laws of the State in which the corpora¬ 
tion is located to sign for the corporation, in addition to which, the 
seal, if any, of the corporation must be affixed. 

A stamp appearing on the upper right-hand corner of exhibit 1 
reads as follows: 

Received Apr. 28, 1925. Special assessment section. 

At the top of said exhibit 1 a longhand notation in pencil Appears 
as follows: IT:E:SM. 

At the upper left-hand corner of said exhibit 1 a longhand nota¬ 
tion in pencil appears as follows: E SM 23293 Mr. Duffy #8. 

Continuing, the witness testified: It seems to me that we received 
a letter requesting that waiver. Thereupon, counsel for the tax¬ 
payer offered the original of the letter in question which ^vas re¬ 
ceived in evidence as exhibit no. 2. and is in words and figures as 
follows: 

38 Treasury Department, Washington i 

Office of Commissioner of Internal Revenue 

Address reply to Commissioner of Internal Revenue. Ajpr. 13, 
1925. And refer to IT:E:SM JAD-A-23293-8. 

Ethel D. Company, 

COO Mona*)nock Building , San Framsco , Calif'ornia. 

Sirs: Reference is made to your income- and profits-tax Returns 
for the calendar vear 1919. 
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The limitation of time within which to assess anv additional tax 

which may be found to be due precludes a careful consideration of 

all the facts in the case. It is. therefore, requested that you execute 

and return to this office within ten davs from the date of this letter, 

& / 

the enclosed form of waiver, bv which you will note that you a<rree 

• i * V 

to an extension of time within which additional tax may be assessed, 
if any is found to be due. to December 31. 1925. except as provided 
in the form of waiver. 

Any further communication relative to this case should bear the 
symbols IT: K : SM-JAD-A-23293-8. 

Respectfully, 

J. G. Bright, 

I)t p t/f )/ (' om m ission < 

Bv J. T. Exes. 

Chief of Section. 

Enclosure: Waiver form. 

39 This letter, now marked ** Exhibit Xo. 2 ", is the letter that I 
received. I remember this letter very well. I would say 

that it was received within the ordinary course of mail. I can t 
remember the exact date, but I am certain that I received it prior 
to the time that I sent out the* waiver requested. The waiver 
marked ** Exhibit Xo. 1 *’ was executed on the form enclosed with 
that letter. When I mailed exhibit no. 1. I sent a letter of trans¬ 
mittal. Original letter dated April 21 now shown me is the origi¬ 
nal letter with my signature on it that accompanied the waiver 
marked ** Exhibit 1." I have not anythin*! in my files that would 
refresh my memory as to the exact date on which this letter dated 
April 21st was mailed, outside of the letter, the carbon copy of the 
letter, and the receipt on it—that is. the registered receipt from 
the post office. San Francisco, which bears date April 22. 1925. 
According tojthat sticker the letter was mailed on April 22. 1925. 
Counsel for taxpayer then offered the original letter identified 

bv the witness, taken from the Commissioner's files, which was ad- 
* 

mitted in evidence as exhibit no. 3 and is in words and figures as 
follows: 

Ethel 1). Company. 

Monad nodi 11 a dd/n«f . San 1 ranctsco. 

40 April twenty-first* 1025. 
Mr. J. G. Bright. 

Dejmty t om mission cr. 

Office of ( om mission) r of Intcrnal Ii< re/rue . 

7 r<(tsury 1)e part me nt . 11 ttshi nyton * lK( . 

Reference: IT: E : SM-J AD-A-23293-8 


Dear Sir: This will acknowledge receipt of yours under date of 
April 13th in which you enclose waivers that you wish executed re- 
<rardin<r tax returns for the vear 1919. In harmony therewith vou 
will find herewith enclosed waivers sinned and executed. 

We did. however, on April 2nd. 1925, file a waiver for 1919 with 
the collector of internal revenue of this district. 
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Thanking von for vour kind attention to this matter, welare, 

i *' %' 

I ourstrulv. 

Ethel I). Company, 
By II. P. Wiguin. 

HPW:MJ. 

A stamp appearing on exhibit no. 3 reads as follows: 

Received Apr. 2*. 1925. Special assessment section. 


I 


taxpayer 
. exhibit 
igned bv 


In answer to an inquiry by the member, counsel for the 
stated that these waivers (meaning the two waive! 

41 no. 1 and exhibit A. hereinafter referred to) wen 

the Commissioner, bv someone for him—that is. botli of these 
waivers were accepted in the name of I). H. Blair, Commissioner, 
by “W.B." It was stipulated between counsel that the ueficiency 
notice, a copy of which is attached to the amended petition, was 
mailed to the taxpayer on September 20. 1927. 


CISC >SS-EX AMI N AT I () N 

I do not remember whether the Ethel 1). Company had officers 
other than assistant secretary, secretary, and president. The com¬ 
pany was formed under the laws of the State of California I do 
not have with me the charter and minute books of the company, 
I have held office in tin* company about eleven or twelve years, since 
the war. Prior to that time I was in the navy. At the time I 
became connected with the company Mr. C. J. Berry was president 
and Mr. Ewing was secretary and handled matters that would nor¬ 
mally be handled by a treasurer if the company had one. 

The witness was shown another document entitled at the 

42 top “Waiver", with a receiving stamp at the top “Received 
Apr. 17. 1927). special assessment section ", and a receiving 

stamp at the bottom ” Received Apr. 1. 1925, collector of int'l reve¬ 
nue first (list, calif.”, and with respect thereto testified : The sig¬ 
natures on said document are Mr. Ewing's signature, and Mr. Berry's 
signatures as president of the company. The seal of the company 
is also on the document. I wrote and signed the letter, exhibit 
no. 3. and knew what I was talking about when I made the state¬ 
ment in the letter in reference to a waiver for 1919. I do not 

know of anv other document for 1919 that was filed, and as far as 
« 

I know this document shown to me is the document I had reference 
to in exhibit no. 3. 

Counsel for the Commissioner then offered a duly certified photo- 
static copy of the waiver so shown to and identified by the witness, 
which was received in evidence as exhibit A and (omitting certifi¬ 
cation) is in words and figures as follows: 

WAIVER 

In pursuance of the provisions of subdivision (d) of section 250 
of the Revenue Act of 1921. the undersigned Ethel D. Company 
and the Commissioner of Internal Revenue hereby consent to a 
determination, assessment, and collection of the amount of 

43 income, axcess-profits, or war-profits taxes due under any 
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return made bv or on behalf of the undersigned for the vear 
1919. under the Revenue Act of 1921. or under prior income excess 
profits, or war profits tax acts, or under section 38 of the act en¬ 
titled “An act to provide revenue, equalize duties, and encourage 
the industries of the United States, and for other purposes ap¬ 
proved August 5. 1909, irrespective of any period of limitations. 

[CORPORATE SEAL. ETHEL I). COMPANY.] 


Ethel I). Company. 


By C. J. Berry, 

I). S. Ewing. 

IX H. Blair. 
W.B. 


President. 


Secret art/. 


Com . 


A stamp on the lower right-hand corner of exhibit A reads as 
follows: 

Received Apr. 1. 1925. Collector of int‘1 revenue, first (list.. Calif. 

A stamp appearing on the upper left-hand corner of exhibit A 
reads as follows: 

1925. Apr. 13. a.m. 2:29. Internal Revenue. Central mail room. 

Also at the upper left-hand corner of said exhibit A a longhand 
notation in pencil appears as follows: IT:E:SM JA1) 2±8. 
44 A stamp appearing on the upper right-hand corner of ex¬ 

hibit A reads as follows: 

Received Apr. 17. 1925. Special assessment section. 

Whereupon the witness was excused, and counsel for the taxpayer 
announced that he rested. 

Counsel for the Commissioner offered in evidence a copy of Bureau 
letter dated August 30. 1927. referred to in the defieiencv notice, 
which was received as exhibit B. Said document is in words and 
figures as follows: 

Form XP-1 


Treasury Department. Washington 
Office of Commissioner of Internal Revenue 

Address replY to Commissioner of Internal Revenue, and refer to 
IT: FAR: SM MAM-B-31364. 

August 30. 1927. 

Ethel I). Company, 

GOO Monadnock Building, San Francisco. California. 

Sirs: An audit of your income- and profits-tax returns for 
45 the calendar year 1919 has resulted in the determination of 

a defieiencv in tax of $54,498.50, as shown in the attached 

%/ * 

statement. 
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You are granted 15 days from the date of this letter witljin which 
to present a protest against the deficiency proposed herein. The 
protest and any additional statements of facts must be executed in 
triplicate, under oath, and contain the following information: 

((t) The name and address of the taxpayer (in the case of an 
individual the residence, and in the case of a corporation the princi¬ 
pal office or place of business): (b) in the case of a corporation the 
name of the State of incorporation: (r) the designation by late and 
symbol of the letter advising of the proposed deficiency jwith re¬ 
spect to which the protest is made: ('/) the designation of the year 
or years involved and a statement of the amount of tax in dispute 
for each year: (r) an itemized schedule of the findings to \yhich the 
taxpayer takes exception: (/) a summary statement of the grounds 
upon which the taxpayer relies in connection with each exception: 
and (//) in case the taxpayer desires a hearing, a statement to that 
effect. 

If a protest is filed, any additional evidence or briefs of argu¬ 
ment submitted will be given careful consideration, and if the 
Commissioner finally determines that there is a deficiency, you will 
be advised thereof by registered mail in accordance with the provi¬ 
sions of section 274 of the Revenue Act of 1920. Should you not agree 
to the deficiency as finally determined bv the Commissioner, you will 
be allowed 00 days from the date of the mailing of the registered 
letter (not counting Sunday as the sixtieth day) in which to file 
a petition with the United States Board of lax Appeals for a rede¬ 
termination of the deficiency. 

If you acquiesce in the proposed deficiency as shown in thi 
and the accompanying statement, you are requested 
40 ecute a waiver of your right to file a petition with the 
States Board of Tax Appeals on the inclosed form 
forward it to the Commissioner of Internal Revenue. W 
ton. D.C., for the attention of IT : FAR: SM-MAM-B 31364. | In the 
event that you acquiesce in a part of such deficiency, the waiver 
should be executed with respect to the items to which you a^ree. 
Respectfully. ' 


$ letter, 
to ex- 
United 
A. and 
bshing- 


Inclosures: Statement, form A. 


Axsixtant to the Co?nmissi\ 


oner. 


47 Statement 

IT: FAR: SM 
M AM-B-31304 


In re: Ethel I). Company. GOO Monadnock Building, San 

California 


Francisco, 


Year. 1919. Deficiency in tax. $54,498.50 


After careful consideration and review, your application 
the provisions of section 327 for assessment of your profits 
prescribed by section 328 of the Revenue Act of 1918 has been 

«J i GO——4 


under 
jtax as 
denied 
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for the reason that the evidence presented fails to establish that 
your invested Icapital or net income is affected by abnormal condi¬ 
tions which would justify the Bureau in computing your tax under 
the provisions of section 328 of the above-mentioned act. 

1010 

NET INCOME 


Net income reported_ $232,529.02 

Add: Excessive depletion_ 42.305.01 

Net income adjusted_ 274.834.03 


Excessive depletion deducted. 


INVESTED CAI'ITAL 


Capital stock_ 1.000. 000. o0 

Surplus per hooks_ 20*1.415.21 

Overpayment income tax. 1910__ 00.02 

Auto and ranks charged to expense_ 1.535.00 

Appreciation realized on March 1. 1913 value of oil lands_ 295. S27. K2 

Excess amount in above reserve restored to surplus_ 5.123.29 


Total 


1. 50,3. 967. 94 


4S Brought forward 
Deduct: 


1. 563. 967. 94 


Appreciation of real estate: 

Book value... .. _81.250.000.00 

Cost engineer’s report 

9 5 23.. 560.000.00 

- 8090, 000. 00 

Discount on stock sold_ 51. 422. 24 

Depletion sustained on basis 

of cost_ ___ 2X5. 555. 54 

Depletion per books_ SO. 000. 00 

- 205. 555. 54 


Loss allowed on well abandoned.. 

Federal income tax for 1918 prorated 

(81X5.242.63 X 0.4226)... 

Additional Federal income tax. 1917.. 

Dividends paid 1 2S 19. 820.000.00 prorated.. 


2. 999. 55 

7S. 283. 54 
20. 3X7. 53 
IX. 520. 55 


1. 067. 168. 95 


Tentative invested capital..... 496. 798. 99 

Less: 

Dividends paid in excess of available earnings prorated 

(see schedule attached)..... 14. 569. 91 


Adjusted invested capital..... 4X2. 229. 08 

8% invested capital_____ 38. 578. 33 

Exempt ion....... 3. 000. 00 


Excess profits credit____ 41. 578. 33 


Com pulat ion of t ax 


Brackets 

Net income 

Excess prof¬ 
its credit 

Balance sub¬ 
ject to tax 

1 

Rate 

Amount of 
tax 

20',' of invested capital. 

Balance... 

$96.445. S2 
178.388.21 

S41.57S.33 

$54,867.49 
17s. 3SS. 21 

ml 


Totals. 

' 


274. S34. 03 

41.578.33 

233.255.70 j 

_t 

82. 328. 78 
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Tax Appeals. Robert A. Littleton. Esq., appearing for the taxpayer, 
and F. R. Shearer. Esq., and E. L. Updike, Esq., appearing for the 
Commissioner, whereupon documentary evidence, and oral testimony 
in the form of depositions, were offered and received. 

The depositions of witnesses, offered and received in evidence on 
behalf of taxpayer, were taken in San Francisco, California, on 
April 25. 1932. pursuant to order of the Board dated March 20, 
1902: and at tin* time said depositions were taken, the following ap¬ 
pearances for parties were made: 

M. K. Wild. Esq.. Fresno. California: V. I\. Butler. Jr., Esq.. San 
Francisco. California: for taxpayer. Ethel I). Company. 

52 A. C. Baird. E->q.. Los Angeles. California: for respondent. 

Commissioner of Internal Revenue. 

II. P. Wigoin. called as a witness for and on behalf of the tax¬ 
payer. Ethel I). Company, testified as follows: 


I)IKE(T EXAMINATION 


I have heretofore testified in this case in the hearing at Oakland 
(on June 1(>. 1931). At that time I was assistant secretary of the 
company (Ethel I). Company) and I am still assistant secretary of 
the company. The book handed me contains all of the minutes of 
the company up to and including March 15. 19*20. All of the official 
records of‘the company in regard to the minutes of the meetings 
are contained in this book, and likewise its bylaws. I am the custo¬ 
dian of the company’s recor ’s at this time. I became a director of 
the company on Jan. 27. 1920. I was elected assistant secretary 
of the company <>n August 11. 1924. and I have been assistant secre¬ 
tary ever since that time. The book now handed me is the first 
minute book of the company. 

Bv agreement of counsel sec. 4. art. III. of the bvlaws of 
53 the Ethel 1). Company, as recorded in the first minute book 
of the company, was read into the record and is as follows: 
“Section 4. Treaxurrr .— It shall lx* the duty of the treasurer to 
keep safely all moneys of the corporation and disburse the same 
under the direction of the board of directors, on warrants signed by 
the president and secretary. At each annual meeting of the stock¬ 
holders he shall submit a complete statement of his accounts for 
the past year, with the proper vouchers therefor. He shall dis¬ 
charge such other duties pertaining to his office as shall be prescribed 
by the board of directors.'* 

The testimony of the witness continued as follows: 

So far as I know, that is a correct reading of the bylaws of the 
company as they stood during the year 1919 and March 1920. as 
shown by the records of the company. There is nothing else in the 
bylaws with relation to the duties of the treasurer of the company 
that I know of. I have read the book and I have gone through the 
minutes quite:a number of times, and so far as I know this is the 
only reference contained in the minute book with reference to the 
duties of the treasurer of the company. I do not know whether or 
not there are any other bvlaws. there are none that I have ever seen 
or heard of. As an officer of the company I would have seen any 
other bvlaws if there were anv in existence. 
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54 By agreement of the parties section 3. art. Ill, of the by¬ 
laws of the company as recorded in the minute book was read 

into the record and is as follows: 

** Section 3. Article III of the bylaws: 

"Secretary .—It shall be the duty of the secretary to kee|) a record 
of the meetings of the board of directors and of the stockholders. He 
shall keep a book of blank certificates of stock: fill up and counter¬ 
sign all certificates and make corresponding entries on tile margin 
of each stub, and the stock ledger in debit and credit formj. showing 
the number of shares issued and transferred by any stockholder, and 
the date of such issuance and transfer. He shall countersign all 
checks, keep proper account books, and discharge such other duties 
as pertain to his office and are prescribed by the board of cjirectors.” 
The testimony of the witness continued as follows: 

That is a correct statement of the bylaws as to the duties of the 
secretary. These minutes show the election of J. R. Murphy as 
assistant secretary of the company. J. R. Murphy was first elected 
assistant secretary of the company at a directors* meeting held on 
Jan. 23. 1917. According to the minutes of the company. J. R. 
Murphy continued in the capacity of assistant secretary from 

55 that date (dan. 23. 1917) until a date subsequent to March 15, 
1920. At the hearing held at Oakland on dune 1(1. 1931, I 

testified as follows: 

** Q. Who looked after the fiscal matters of the company, meaning 
by that the matter of its financial accounts and taking care of pay¬ 
ment of bills and things of that sort 

" A. Mr. Ewing was active secretary and handled all matters 

V • 

pertaining to finances. 

** Q. Would you say that Mr. Ewing handled the matters that 
normally would be handled by a treasurer if the company had had 
one ( 

" A. Yes, sir. I would like to make one statement if I may. With 
regard to treasurer of the company I could not say until I checked 
that up definitely as to whether they had a treasurer of the company 
or not. I do not remember." 

Since that hearing I have read the minute book to see if they had 
a treasurer. I think they bad a treasurer elected January [27. 1930. 
The minutes of the corporation dated January 27. 1920. show that 
Mr. Ewing was elected secretary and treasurer. Also he was general 
manager at that time. Mr. Ewing succeeded Mr. Ecdeston as treas- 
urer of the company. During the months of January. February, and 
March 1920 Mr. Ewing was in Fresno practically all the time. 
5G Afterwards he moved to San Francisco in the same velar. Mr. 


Ewing handled the matters which normally would be 


handled 


by a treasurer of the company if he were in San Francisco, but in 
his absence from San Francisco whoever was in the office of the 
company signing checks or other documents would sign for him. 
In other words, performing the same duties in San Francesco that 
he would have performed himself. When he was not in Sain Fran¬ 
cisco he did not perform the duties of treasurer. When he was in 
Fresno he could not actively perform the duties of the treasurer. 
When he was in San Francisco he did not necessarily perform the 
duties of the treasurer as they are outlined in the bylaws. After he 
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moved to San Francisco he took over more of the duties of the treas¬ 
urer. I did not intend the statement that I made before that he 

handled the matters that normally would be handled bv a treasurer if 

♦ * 

the company had one to apply to the period from January 27. 1920, to 
the date he moved to San Francisco, because at that time we were 
more or less upset and Mr. Ewing was spending: practically all of 
his time in Fresno, and for that reason it was impossible for him to 
attend to the Things in the San Francisco office. I mean that Mr. 
Ewing moved to San Francisco after March or April 1920. 

CROSS-EX AM IX ATIOX 


• > < 


Mr. Eccleston resigned as treasurer of the company on 

Jan. 27. 1920. and was immediately succeeded as treasurer 

% * # 

by Mr. Kwingf. At that time Mr. Ewing: resided at Fresno. Cali¬ 
fornia. Fresno. Calif., is about 200 miles from San Francisco. 
I cannot tell you the exact month that Mr. Ewimr moved to Sail 

• V 

Francisco. I think it was along: in the summer time—April. May, 
or July—alonig there somewheres. Between Jan. 27. 1920. and the 
date he moved to San Francisco. Mr. Ewing was the general man- 
ager of the company and was the attorney for the company. He 
was always available on the telephone for anything that came up 
that needed his opinion or his judgment—his final word: and he 
would come up once in a while to San Francisco and spend half 
a day in the office, and he would sign checks sometimes and docu¬ 
ments of different kinds. In fact, he was the general manager, 
and at that time he was getting his affairs in shape to come to San 
Francisco and devote more of his time to the office, and the man¬ 
agement of the company as well as the other interests which were 
more or less identical. I think the records show that Mr. Ewing 
was made general manager of the company shortly after its incep¬ 
tion. He always acted as general manager. The minutes of Jan. 
27. 1920. show that Mr. Ewing was elected as secretary and treasurer 
and also general manager of the company on that date. From that 
date throughout the period involved in this proceeding Mr. 
.“>s Ewing remained not only as secretary and treasurer but also 
as general manager of the company. I do not mean to infer 
that Mr. Ewing had no contact or connection whatever with the 
company's allairs during the interval of time he resided in Fresno. 
Mr. Ewing has always been the attorney for all of Mr. Berry's 
interests, almost always. I think I could say •',() years. 

The witness was asked with reference to the provisions of section 
4 of article III of the bylaws, whether Mr. Ewing disregarded those 
provisions at any time during his 10 years in office as treasurer of 
the company and replied: The company passed re.-olutions and au¬ 
thorizations. as all corporations do. authorizing dual signatures of 
other people of the company on checks. Mr. Ewing always sub¬ 
mitted statements of his accounts at the annual meetings of the 
stockholders, and the vouchers were always there for those who 
cared to look at them. He always submitted everything at the meet¬ 
ings of the company. Mr. Ewing also discharged other duties—he 
was the general manager of the company and was very active in the 
actual development work and the physical end of it, in the field 
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which this 
office and 
r. Murphy 


itself. Mr. Ewing’s moving to San Francisco made this difference 
in our organization: Mr. Murphy went out of the office, resigned, 
left the organization—that is, the allied organization of 
company was one. Mr. Ewing came into the 
59 assumed charge of the entire organization. By jY 

I mean the past assistant secretary of the company. Mr. 
Ewing took over the duties of general manager of all of the com¬ 
panies in the office. He was in charge of the office. He took over 
all the companies of which the Ethel I). Company was part. He had 
been general manager, secretary, and treasurer since Jan. 27, 1920. 
There was a very definite change in the handling of all the business, 
because he was on the ground, and where things had been done 
indirectly before it was now determined bv him and he wa|s in charge 
of those other organizations as well as the Ethel D. Company, there 
was a very different mode of operation, and in fact it was 
upset of the organization. He tore up his organization 
and moved his family from Fresno so that he could be here. This 
change was made bv Mr. Ewing as a matter of convenienlce but was 
a better way of handling the problems of the company. 

While Mr. Ewing resided in Fresno it was not a question of how 
many times a week he would come to San Francisco, he would come 
whenever there was something to attend to. He had no definite time 
of coming. He had a law practice in Fresno. While liesiding in 
Fresno Mr. Ewing would come to San Francisco whenever lie deemed 
it necessary for him to come in order to attend toitlie duties 


a complete 
in Fresno 


ould ordi- 
{tliat could 
buld come 


G9 that a general manager, secretary, and treasurer w| 
narily attend to. Whenever there was something 
not be attended to by others and it was imperative he w 
to San Francisco. There were a great many things he tri|»d to have 
done without coming in person and that is why he had assistants. 

REDIRECT EX A MI NATION 

Mr. Ewing did not attend to the keeping of the financial books of 
the company or supervise* the keeping of the books. Mi|. Murphy 
supervised the keeping of the books. In answer to a question asked 
by Mr. Baird I stated that Mr. Ewing submitted statement^ as to the 
financial affairs of the corporation to the stockholders. According 
to the minutes of the stockholders* meeting held on Jan. 27. 1920, 
J. K. Murphy presented tin* financial statement of the company as 
of the 1st day of January 1920. At that time Mr. Murphy was the 
auditor or assistant secretary and auditor of the company He did 
all the account work. During tin* period from Jan. 27 1920. to 
approximately the 10th of March 1920. J. R. Murphy had custody 
of the financial books of the company. I base the statement that 
Mr. Ewing presented these financial reports to the company upon 
the fact that he had gone over the statement and was acquainted 
with it and was more or less looked upon as the ore to pass 
01 upon those things. The minutes of the next meeting of the 
stockholders. Jan. 25. 1921. show that the report was presented 
by Mr. W. J. Sease. Mr. Scase prepared the report and 1:rought it 
in and presented it. Mr. Ewing was first appointed general 
manager of the Ethel D. Company on July 1„ 1910. and continued as 
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general manager from that date up to the time he died. Mr. Ewing 
died in October 1930. My testimony with reference to Mr. Ewing 
taking over the duty of treasurer relates to the period of time after 
his coming, to the San Francisco office. Up to the time he came to 
San Francisco, so far as I know, he did not perform any of the 
duties of treasurer, outside of supervising. 


R KCROSS- EX A MI NATION 

Mr. Ewing examined and approved reports of the auditors. 
Murphy. Sense, and others at or about the time they were presented 
to the corporation. He made a practice of going over the statements. 
When it appears in the minute book that the report of the auditor or 
the report of Mr. Scase. or someone else was presented to the meeting, 
that was done with the approval of Mr. Ewing subsequent to the time 
he was elected treasurer and after he had examined the report. I 
made the statement to Mr. Wild that in my opinion Mi*. 
(\'2 Ewing performed none of the duties of treasurer prior to the 

time he moved to San Francisco. The thing he did after 
coming to San Francisco in that regard and that he did not do 
before he came here was to directly handle the finances of the com¬ 
pany. I do not mean that he signed (‘Very check but lie did super¬ 
vise personally and went over the books and kept in touch with the 
actual functioning of the company each day after coming to San 
Francisco. The Ethel I). Company's office was his office. All of the 
books of tin* company outside of Held records were kept in San 
Francisco. Mr. Murphy was in charge of the office in San Fran¬ 
cisco and was looked upon as the head of the office and did all the 
things that the head of the office would do. Any problems of 
moment that Mr. Ewing thought was of sufficient importance to give 
personal instructions on. it would have been given. 


REDIRECT EXAMINATION 

Each and every other director and officer of the Ethel I). Company 
saw tin* statements at the time they were approved by Mr. Ewing 
and the record will show that they were all approved. I have 
never known of any meeting where statements were not approved. 
There was nothing different about Mr. Ewing's approval than anv 
other officer's approval. These statements were presented to 
(33 the board and to the officers, including Mr. Berry, and they 
were all approved and the minutes so showed. The approval 
that I have referred to is that shown bv the record. 


RECIK>SS EXAM IXATI(>N 


Mr. E wing by virtue of the fact that he was the general manager, 
secretary and treasurer of the company kept a closer contact with 
the financial situation and the affairs of the company than an or¬ 
dinary director who simply attended a directors* meeting from time 
to time. 


Joseph R. Mtrphy. called as a witness by and on behalf of the 
taxpayer, testified as follows: 

My name is J. R. Murphy. I live in San Francisco. Calif. I 
am a public accountant. I was formerly connected with the Ethel 
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! treasurer, 
the Ethel 


D. Company. I first became connected with that company in the 
first part of the year 1910. I installed a system of bo<}ks for the 
Ethel I). Company. I had entire charge of the system. r )The system 
I installed was carried up to March 1920 under my supervision. 
I was appointed assistant secretary of the Ethel D. Co|mpany on 
Jan. 27. 1917. I was elected to that office every] vear and 
04 held that position as assistant secretary up to the board's 
meeting of Jan. 27. 1920. The last meeting that I attended 
was Jan. 27. 1920. I received remuneration from the company up 
until the end of April 1920. and I acted as assistant secretary up 
until that time. Mr. Eccleston was treasurer of the company from 
September 1910 to some time in 1919. He tendered his resig¬ 
nation in 1919 but it was not acted upon until the meeting of the 
stockholders and board of directors in January 1920. at wfliich time 
his resignation was accepted and Mr. Ewing was elected 
In the early years of its history all funds belonging to 
1). Company were deposited in the Union National Bank of Fresno, 
which was then known as the official depositary of the company. As 
I needed funds for the payment of bills, pay rolls, etc.. I notified the 
secretary, Mr. Ewing, of the amount required and he immediately 
forwarded those funds to me to square the accounts. Either in 1915 
or 191(5 we moved our office to Oakland and. subsequently!, possibly 
the latter part of 191(5 moved the office from Oakland to San Fran¬ 
cisco. About January 1910. in a meeting of the board t le official 
depositary was removed from the Union National Bank of Fresno 
and the Central National Bank of Oakland was named as the 

65 official depositary treasurer's account. At the same time the 
principal place of business of the company was removed from 

Fresno to San Francisco and on the same date I was appointed assis¬ 
tant secretary. The treasury account in the Central National Bank 
of Oakland was supposed to be checks signed by the president and 

secretary, and I think von will find in the minute book a Resolution 
• « 

passed where I could sign on the treasury account alone. A great 
many of the checks on the treasury account were signed Ijv mvself 
alone. 

By agreement of the parties a portion of the minutes of ; 
of the Ethel I). Company's board of directors held on Oct 
was read into the record. 

** The secretary I). S. Ewing, informed the Board that th]e present 
method of hamfling finances of the corporation was unsatisfactory 
by reason of the fact that frequently he. himself, was away jfrom his 
own office and when the time arrived for the payment of the|monthly 
hills sometimes an overdraft would be caused in the Union National 
Bank. 

“After making a full explanation of the situation the following 
resolution was unanimously adopted: 

** Resolved, that it is for the best interests of this corporation, and 
of its stockholders, that its moneys in the Central National Bank, or 
in any other bank wherever the same might be deposited, shall 

66 be drawn only upon checks signed for that purpose by the 
president and secretary of this corporation, or b^' J. R. 

Murphy, its auditor. . ." 


f meeting 
11. 1917, 
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A certified copy of the foregoing resolution was filed with the 

Central National lhink of Oakland and the Union National Bank of 

Fresno. Otherwise, those banks would not have acknowledged checks 

signed by me. After the resolution, in all probability. I drew many 

checks. The three checks shown me were all written bv Mr. Scase 

%> 

in the office and I signed the same. Those three checks were drawn 
on the Central National Bank of Oakland in favor of the Union 
National Bank of Fresno. Those checks are dated February (1. 1920. 
February 14. 1920. and March 9. 1920. and in the sums of £1.500, 
£7,000. and £2.500. respectively. Those checks were signed 4 * Ethel 
I). Company, by J. K. Murphy. See‘y.“ Those checks were each 
drawn by me and were paid in the ordinary course of business and 
returned to me as vouchers. I must have drawn a jrreat many more 
checks on this! treasurer's account. From the time the account was 
opened in the Central National Bank of Oakland up to March 1920 
the main account of the company was in the Central National Bank 
of Oakland, and that was known as the treasurer's account in which 
everything was deposited. Transfers were made from that account 
to the Union National Bank of Fresno and possibly to the 
07 bank in Maricopa. The account in the Union National Bank 
of Fresno was the general manager's account. The three 
checks which I have identified were drawn on the Central National 
Bank of Oakland in favor of the Union National Bank of Fresno 
to transfer and place sufficient monies in the Union National Bank 
of Fresno for the benefit of the general manager's account whatever 
he saw tit to pay. If I remember correctly. I checked on that same 
account to meet incidental field bills, pay rolls, etc. During the first 
three months of the year 1920 I drew checks on the Ethel I). Com¬ 
pany's account in the Union National Bank of Fresno on mv sole 
signature. I would say it was a considerable volume. The checks 
were drawn generally to meet bills, pay rolls, field accounts, etc. We 
would deposit in the bank at Maricopa sufficient money to meet the 
pay roll. The pay roll was sent itemized by the superintendent to 
me. The bank would return the cancelled checks not to the super¬ 
intendent but to me. I balanced all accounts whether it was the 
treasurer's account, the general manager's account, the pay-roll ac¬ 
count. or any other account—any and all accounts in connection with 
the company were balanced monthly by me with the bank statements, 
and were verified and reported by me in my annual report to the 
board of directors and the stockholders. In other words, the officers 
of the company, every one else in the comnanv looked to me for 
08 an accurate check of any and all funds in connection with the 
company, which included the treasurer's and the secretary's 
accounts. The,secretary's books of the Ethei I). Company were kept 
in Fresno. I intermittently went to Fresno and checked with the 
secretary. Mr. Ewing. and kept track of all funds. I ceased to be 
connected with the Ethel I). Company at the end of April 1920. 
which wa> the month I received my last remuneration from the com¬ 
pany. There was no period there immediately prior to the date of 
April 1920 when I was not performing any functions or activities 
on behalf of the company. In March I rendered all tax reports and 
in April I rendered form **()" for the Ethel D. Company. I had 
full control of the books of the Ethel I). Company for the year 1919 
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and up past March 15. 1020. I prepared solely the 191.4 and 1919 
tax returns of the Ethel D. Company. I solely prepared all the re¬ 
ports of the Ethel D. Company that were submitted to the stock¬ 
holders and the board of directors, and I think the minuted will show 
that they were accepted and approved. 

I was well acquainted with Clarence J. Berry, the president of the 
Ethel I). Company. 1 am familiar with his signature. |The docu¬ 
ment entitled “ Income-and-Profits-Tax Return. Calendar Year 1919, 
of Ethel I). Company*' now handed to me bears my signature 

69 as assistant secretary and also bears Mr. Berrv's signature as 
president signed in my presence. The handwriting on said 

return is mine. Said return was personally prepared by me, even in¬ 
cluding the supporting schedules which are in typewriting. Both 
Mr. Berrv and mvself swore to that return. We swore td it before 
a notary public. Mrs. Louise Bearden, who always acknowledged all 
our reports and did our notarv work for many, many years. The 
signatures of the notarv, Louise Bearden. Mr. Berrv, and mvself 
were placed there on or about the 5th day of March 1920. Subse¬ 
quent to that date said return was filed in the office of the collector 
of internal revenue in San Francisco. To the best of my knowledge 
and belief it was filed the following day just as soon as T received a 
check for one quarter of the tax which had to come from Mr. Ewing 
in Fresno, who signed the check. 

Mr. Wild. With reference to getting this return in evidence, and 
providing for its withdrawal, as I assume you will want to do and 
substitute a photostatic copy- 

Mr. Baird. The return is available to you. Mr. Wild, to offer in 
evidence if you see fit. but if you do decide to offer it, we 

70 would like to have the record show that it may be withdrawn 
by a photostatic copy being substituted in plac 

original. 

Mr. Wild. We desire to introduce this return, togethei 
the marks and records appearing thereon, and particularly 
her stamp reading “ Received March 6. 1920, 1st Distil 
fornia*': and the rubber stamp reading “First California. Paid 
March 8. 1920. Justice S. Warded." 

The document entitled “ Income and Profits Tax Return. Calendar 
Year 1919 of Ethel I). Company *’. was offered and received in evi¬ 
dence as exhibit no. 4. and because of the importance of slid docu¬ 
ment as evidence and the difficulty of having same reproduced bv 


le of the 

with all 
the rub- 
bet Cali- 


printing. it shall be made appendix 1 to this statement of 


evidence 

printing 


and reproduced as a part of the record by photography in 
the record herein. 

Mr. Eccleston performed no duties as treasurer: I performed them 
for him. acting as assistant treasurer, although the bvlaws do not 

. ft 

provide for the appointment of an assistant treasurer, but verbally 
I was instructed by him to so act. During the period of time after 
he sold his stock in 1919 and for the balance of the year Mr. Eccle¬ 
ston did not perform any duties in relation to the treasurer office. 

I have already testified that I personally presented the finan- 
71 cial report to the meeting of the directors and sto< kholders 
in 1920 and have testified to a considerable number of checks 
drawn by myself in the transaction of the company's financial busi- 
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ness. From the beginning of 19*20 up to March 9. 1920, the books 
of account of the corporation were kept in Mr. Berry’s office. In 
the beginning of 19*20 I notified both Mr. Berrv and Mr. Ewing 
that I intended to sever my connection with the company and go 

back into mv line of work—that is. accounting—but I agreed, how- 

• * * 

ever, to finish—that was about February 1920—I agreed, however, 
to complete all work in connection with 1910: that is. the rendering 
of the tax report, any and all Government matters, and everything 
np to that time, and I received remuneration up to the end of April 
19*20. I was handling the books during that time. 

** Q. Did you prepare returns from them (the books), and did you 
have them in your care and control up to that time ( 

**A. N<>: I wouldn't say that, because in the meantime 1 had 
opened an office in the Monadnock Building myself. Mr. Berry was 
on the 0th floor, and I opened an office on the 2nd floor as a public 
accountant, but I left the books there, and I never took the hooks 
down to my office: they were always in the possession of Mr. Sense, 
or the office force tlu»p‘ in Mr. Berry’s office." 

72 I was in Mr. Berry's office a portion of the time during that 
period attending to the books. Mr. Scase was in my personal 
employ for mapy years up to the time I severe* 1 by connection with 
Mr. Berry, and then lu* remained with Mr. Berry and became his 
employee. He was my assistant in the preparation of these matters. 
In all probability I made the deposits in the Central National Bank 
of Oakland during this period of time. We would receive a check 
from the Standard Oil Company in payment of prior month's de¬ 
liveries of oil and they would be duly endorsed to tin* Central 
National Bank of Oakland and mailed over to the Central National 
Bank for deposit—they would either be mailed or taken over: in 
some cases they were mailed and deposited to the credit of the Ethel 
I). Company. The Central National Bank of Oakland was the 
treasurer's account and all funds went into the treasurer's account. 
The deposits in this account were made under my direction. The 
check books of the company with relation to the account in the 
Central National Bank were mostly kept by me. Of course divi¬ 
dend checks were drawn and they were subject to the president and 
secret a rv's signatures. I might draw the dividend checks but thev 
were always signed by the president or secretary. I never 
7J signed a dividend check. I prepared the form **() ** for the 
year 1919 of the Ethel 1). Company. It was completed in 
April *1920. The set of books that I had charge of were the general 
books of the company. Any and all bank accounts were closed in 
there. Mv vearly statement reflected the gross returns, and the net- 
returns of tiie company, and I reported annually to the stockholders 
and the board of directors. At the time of his election in January 
1920. as treasurer. Mr. Ewing ** assumed all the duties of the 
treasurer." 

k * Q. At that time? 

**A. Yes. sir. to the best of mv knowledge.” 

** I continued to draw checks. The routine of the office was just 
the same. He was the custodian of the funds, subject to mv personal 
check.” 
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The election of Mr. Ewing did not in itself change the situation as 
long as I was there. Subsequently it was a different matter. I said 
he took over all of the duties of the treasurer immediately upon his 
election. He did not take over any of the duties that I wai perform¬ 
ing while there. After his election the general routine, solfar as mv 
duties were concerned while I was in the office, remained the 
74 same. That included up to and past March 10. 1920. Mr. 

Ewing was in San Francisco for a stockholders' and, directors’ 
meeting in January 1920. I then told him of my intenti<>iji of sever¬ 
ing my connection, and opening my own office: prior t<> that time I 
had rendered all tax returns on all Government work, kept I all books, 
and everything: and in the meantime there was a certified audit 
made of every company there that I handled. I handle|d a great 
many companies outside of the Ethel I). Company. I \jcould say 
that about July 1920 Mr. Ewing left Fresno and opened hjs office in 
the Monadnock Building in connection with Mr. Berrv's office. After 
the stockholders' meeting in January 1920. and up to the time that 
I left the office, Mr. Ewing was in San Francisco a great deal off and 
on. He was in San Francisco for the stockholders’ in 
January 1920. and remained some portion of the time in 
ami then returned to Fresno. Just when he again came back I 
cannot say. but I know that he permanently came to resi< 

Francisco about Julv 1920. 


leeting m 
'February 


le in San 


CK<JSS-EXAMI NATION 

I never was a stockholder in the Ethel 1). Company. 

75 ** Q. Then we are to understand that you were simply an 

employee of the company, and not an officer? 

**A. Yes. sir: correct." 

I was appointed assistant secretary, if you call that an officer^ Every¬ 
thing in detail I discussed with Mr. Ewing from the time I entered 
the company in 1910 up to the time I left and the work tliat I was 
doing in the capacity of an officer and any other capacity was under 
his direct supervision and instructions. When I made the I financial 
reports which I submitted to the board of directors I did pot have 
any discussions with Mr. Ewing about the same prior to the time 
they were submitted to the board. They were openly submitted to 
the board with the secretary and treasurer present, and all the stock¬ 
holders. and discussed fully at the board of directors' meeting in 
detail, and any and all questions answered. It did not take me long 
to compile one of those reports. I kept my books right up to the 
minute. Mr. Ewing did not make inquiry of me from time 1 to time 
as to the financial affairs of the company. Mr. Ewing relied upon 
mv ability and integrity as an accountant—that I knew what I was 
doing—and I think the entire board of directors and stockholders 
trusted me absolutely. Mr. Ewing practically knew at all 
70 times what the exact situation was with reference to the finan¬ 
cial condition of the company. The information relative to 
the financial condition of the company was obtained in the fallowing 
manner: 

u We received but one source of income, and that was on the 10th 
of the month. They knew what the production was, and M’hat our 
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oil check was, and they knew what the pay roll was. and our ex¬ 
penses. and they were kept advised at all times by me. We went 
on a monthly dividend paving basis of 2 cents a share a month 
as shown in the 1919 return—1919 exceeded that, because we de¬ 
clared $270,000 that year.” 

There was a central account kept in the Central National Bank of 
Oakland with relation to the Ethel 1). Company and for the pur¬ 
pose of convenience we transferred from that account from time 
to time certain sums into an account kept in the Union National 

Bank in Freso. I stated that manv of the checks drawn on the 

* 

Union National Bank of Fresno were drawn bv mvself as secretary 

• %• * 

of the company. On occasion some of these checks were drawn by 
Mr. Ewing. He had the privilege to check on the Union National 
Bank and he did check on that account. All the dividend checks 
were signed by Mr. Ewing. The object of passing the resolution 
authorizing me to draw on the bank account was a matter of con¬ 
venience. Mr. Berry sometimes was in Alaska. He travelled a great 
deal. Sometimes he was in oil fields. Mr. Ewing's home was 

77 down in Fresno: and a great portion of his time was spent 
in his law practice, and he was out of the city a great deal: 

and Mr. Eccleston. who was the vice president of the Oakland Bank 
of Savings, was across the bay: and as a matter of convenience, in 
order to meet our pay rolls. I was given the privilege of transferring 
from the treasurer's account to what I called the Held account in the 
Union National Bank. Mr. Ewing left it to my discretion as to 
what amounts should be transferred from one account to another. 
I knew what the pay rolls were: I knew what tin* bills were. All 
invoices were O.K.'d by the superintendent on receiving the ma¬ 
terial. and all invoices came to my office, and they were run through 
an invoice register. I knew the amount of the pay rolls. The pay 
rolls were submitted to me. and I knew the exact amount of the 
pay rolls each month, and so. if there was no sufficient monies in 
the Union National Bank they were transferred from the treasurer's 
fund, but to my knowledge and belief there were no other transfer¬ 
ring of monies from the Cent ml National Bank of Oakland: and I 
do not think anything else was ever paid from that account. In 
making these transfers 1 was acting under standing instructions 
from Mr. Ewing. Certain pay rolls were paid out of the 

78 account kept in the bank of Maricopa, ('hecks were drawn 
on this account by the superintendents. We generally trans¬ 
ferred from the Union National Bank of Fresno to the Maricopa 
bank. In some instances such funds might have been transferred 
directly from the treasurer's account in the Central National Bank 
of Oakland. 

- Q. Mr. Wild asked you on direct examination about who kept 
tlie checkbooks on the Central National Bank of Oakland, and you 
answered * Most likely I did.' Why is there any doubt about that 
in your mind ' 

"A. The only doubt in my mind was that prior to removing the 
office from Fresno to San Francisco, the checkbook would be kept 
by the secretary. Mr. Ewing, on the treasurer's account. It was 
prior to my appointment as assistant secretary. Sometimes Mr. 
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Ewing would come to San Francisco when they would hold a direc- 
tors* meeting, and they would declare a dividend, and lie would 


draw the checks right there and send them out: sometimes 


draw the checks in Fresno. As a rule, he kept the checkbook in 
Fresno. Intermittently, sometimes two or three times year, I 
went to Fresno and checked his books. I think though after the 

# c 

office was moved to San Francisco that the checkbook was always 
kept in San Francisco. That was the only reason for any doubt 
in mv mind.*' 


he would 


REDIRECT EXAM I NATION 


79 To the best of mv knowledge and belief all dividend checks 
were signed by both Mr. Berry and Mr. Ewing. The stand¬ 
ing instructions of Mr. Ewing under which I acted were given while 
he was general manager and secretary of the Ethel 1). Company. 
When Mr. Ewing was secretary and general manager I took mv 
orders from him. As treasurer. J. Y. Eccleston—although the 

• _ c_~ 

minutes do not show it. or according to the bylaws there is not any 
assistant treasurer—verbally appointed me assistant treasurer. In 
other words. I compile the reports that were submitted as far as 
the treasurer was concerned each year. You might sav this was 

• V. « 

a closed corporation, and they knew almost to a dollar what was 
coming in, and they knew what dividends were being paid, and 
they could tell at a glance just what was owing from my statements. 
In other words, they delegated the power to me. and you might as 
well say that I had infallible power as assistant secretary and 
assistant treasurer in everything. As an accountant 1 ljave had 
considerable experience with corporation management a|nd with 
other corporations and have had a great deal of experience 'with the 
inspection of the accounts of treasurers of different corporations and 
have become familiar with the general practice among corporations 
as to the duties of a treasurer of a corporation. From that 
SO experience I would say that I performed the duties of the 
treasurer of the Ethel 1). Company during the year 1919 
and up to March 10. 1920. 


R E(’R( 1SS-EXA MIN ATION 

I notified the board of directors, and particularly Mr. Ewing, on 

or about Jan. 27. 1920. of mv determination to sever mv connection 

• * 

with t’ne company. I opened my office as an accountant sbmetime 
in March 1920. I severed my connection with the company about 
the last of April. 

Thereupon counsel for the taxpayer rested. 

Counsel for the Commissioner then offered, and there was duly 
received in evidence as Commissioner's exhibit C, a blank “ form 
1120.'* including a sheet printed on both sides attached thereto and 
containing “General Instructions" as to the method of preparing 


and submitting corporation income and profits tax returns 
calendar year 1919. This document (exhibit C). except for 
ditional sheet of ’* General Instructions **. is identical with the 


form on which taxpayer's exhibit 4 was prepared. The pertinent 


for the 
the ad- 
printed 
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portion of exhibit 0. that is not included in exhibit 4. 
81 is one of the general instructions appearing thereon and 
reading in part as follows: 


SIGNATURES ANI) VERIFICATION 


** 14. The return shall be sworn to by the president, vice president, 
or other principal officer and by the treasurer or assistant treasurer." 

Whereupon counsel for the Commissioner rested, and the case was 
submitted with leave to the parties to file briefs. 

The Commissioner having heretofore lodged with the Board a 
proposed statement of evidence, to which council for the taxpayer 
objected: and the member of the Board after due hearing having 
directed the preparation of a revised statement of all the evidence 
m the case: the undersigned counsel for the respective parties hereby 
agree to the foregoing statement, including the exhibit attached 
and made a part as appendix 1. as containing all the material evi¬ 
dence adduced at the hearings before the United States Board of 
Tax Appeals pertinent to the issues presented by the petition 
82 for review and assignment of errors in the above-entitled 

cause. 

E. Barrett Prkttymax. 

General Counsel. 

Bureau of Internal R< renue . 

Attorney f<>r Petitioner On Review. 

Robert A. Littleton. 

Attorney for Respondent on Renew. 

Approved and settled, and ordered filed as a part of the record 
herein, this 26th day of June 1038. 

(S) Logan Morris. 

Member. 

U. S. Board of Tax Appeals. 
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Petitioner's Exhibit 4 


Form 1120— Vniteil States Internal Revenue Service 

<’orporarion income ami profits tax return for calendar year 1SUU. or period 
bejrun January 1. 101!). and ended December Ml. 1010. 

If return is for calendar year 1010. tile it with the collector of internal 
revenue for your district on or before March 1020. If for a period other 
than a calendar year, the return should Ik* tiled on or before the loth day of the 
third month following the close of such period. 

If the not income includes more than Slo.uoo from Government contracts, 
procure from the i col lector of internal revenue for your district Form 1120 S, 
execute and tile the same as a part of this return. 

(l'rinr plainly corporation’s*' name and principal place of business*) 

(Name > 


(Street and number or rural route) 


(Post office and Statei 

Cash,_; check._: M.O.._: Cert, of ind.._ 

<Do not write in rids space.) Examined by_: audited by_: first 

payment, $11,770: cashier's stamp. 

Kind of business. Producing Crude Petroleum. Is this a consolidated return? 










GUY T. HELVERING VS. ETHEL D. COMPANY 
Schedule A —Taxahle Net Income 

GKOSS INCOME 

1. Gross sales, loss returns and allowances_ None 

2. Less cost of goods sold, exclusive of expenses, 

repairs, and other items called for separately 

below (from schedule A2)_ None 

3. Gross income from operations other than trading 

or manufacturing, less allowances____$474,774.00 

4. Interest on obligations of the United States or 

its possessions and War Finance Corporation 

bonds not exempt (from schedule A4)__ 

5. Interest from other sources (from schedule A5) 

(2'4 casli discount on monthly bills paid)_ 579. 40 

0. Rentals (see schedule AO) (house rent to em¬ 
ployee) _ 50.00 

0. Royalties (40 *'/. of gasoline extracted from cas¬ 
ing head layer)_ 10. 21S. 15 

S. Share of net income earned (during taxable 
period) by personal service corporations 

(whether received or not)__ 

9. Dividends on stock of foreign corporations 

(from schedule A0). $_: dividends 

on stock of domestic corporations other than 

personal service corporations. 8_ 

Total_ _ 

1»>. Gross income from all other sources except divi¬ 
dends (not including any amount in respect 
to sales of capital assets or miscellaneous in¬ 
vestments (see Item 22, below) (from sched¬ 
ule A10)__ 



11. Total of items 1 to 10 


DEDUCTIONS 


*4 


191. 021. G9 


12. Ordinary and necessary expenses (except 

amounts reported in item 2 above or called 
for separately below, and not including cost 
or value of capital assets or miscellaneous 
investments sold during taxable period, see 
item 22) (from schedule A12) : Labor. 8443.- 
473.05 ; other expenses. .S15.309.51. Total_ 

13. Compensation of ollicers (including salaries, 

commissions, and other compensation in 
whatever form paid) (from schedule A13) _ 

14. Repairs (including labor, supplies, etc.) (from 

schedule A14) : Labor, $_: other ex¬ 
penses, $_ Total_ 

15. Interest (except on indebtedness incurred or 

continued to purchase or carry obligations or 
securities, other than obligations of the 
United States issued after September 24, 1917. 
the interest on which is wholly exempt from 
taxation (see paragraph 9, page 2. General In¬ 
structions) _ 

16. Taxes (except Federal income, war-profits and 

excess-profits taxes, taxes which are a credit 
under section 238, and taxes assessed against 
local benefits of a kind tending to increase the 
value of the property assessed)- 

17. Debts ascertained to be worthless and charged 

off within the taxable period (from schedule 

A17_ 

IS. Exhaustion, wear and tear (including obsoles¬ 
cence ) (f rom schedule A IS)_ 


58. S42. 5G 
1.200. 00 


IS. 35$. 47 


Nil 


5. 


709.12 


Nil 

47, 264.13 


i 
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DEDUCTIONS-Continued 


10. Depletion : if claimed secure from tlie collector 
form I> (minernIs), form E (coal), form F 
(miscellaneous non-metals). form <> (oil ami 
*ras). or form T (timber), till in am! tilt* with 
return_$126,913. 33 


20 . 

21 . 


o # > 


24. 


25. 


20 . 


Total of items 12 to 10_ 

Difference betwe<*n items 11 ami 20_ 

Profit or loss <»n sales of capital assets ami mis¬ 
cellaneous investments, including liquidatin'.: 

dividends (from schedule A22) _ __ _ __ 

Losses sustained during the taxable period and 
not compensated for by insurance or other- 
wist*. (Extend in last column adjustment of 
items 22 and 23.) (From schedule A23) _ 


Net income for taxable period exclusive of de¬ 
ductions for dividends and amortization (total 
of or difference between items 21 and 23. 

the latter as extended_ 

Dividends received from domestic corporations 
not personal service corporations, and divi¬ 
dends upon stock of foreign corporations tax¬ 
able by the United States upon any portion of 

their net incomes_ 

Amortization of war facilities (from schedule 
A2*») (extend total of items 23 and 2d)_ 


$25 s 2ND. 01 


J.V>, ON 


None 


si 13 



S<)3. 06 


232. 32D. 02 


Nil 

Nil 


27. Net income for taxable period (difference between 

items 24 and 26. the latter as extended—to be en¬ 
tered as item 3. schedule Pi_ 232,529.02 

Schedule P>—Invested Caimtal 


ITEM 

Amount 

1. Capital, surplus, and undivided profits at beginning of taxable 

period as shown by books ( from schedule E. line 11, page 2) _ SI. 261. 413. 21 

2. Plus adjustments by way of additions (from schedule F. 

line 7 )___ Nil 


Total _ 

. Less adjustments by way of deductions (from schedule (I 
line 8) f _ _ _ 

. Remainder_ _ _ _ 

. Plus or minus changes in invested capital during taxabU 
period (from schedule H)_ 


ule .1) 


. 1 . 

261. 

413. 21 

- 


Nil 

. 1 . 

261. 

413.21 


47. 

019. 00 

. 1 . 

214. 

396. 21 

- 


Nil 

1 

. 1 . 

214. 

396. 21 


Schedule C—Excess-Pdoeits Ckedit 


1. Eight per cent of invested capital for taxable period (item 

9 of schedule ID___ 97.161.70 

Exemption ($3,000) ( except for foreign corporations)_ 3.000.00 

Excess-profits credit (item 1 plus item 2). (If return is for a 
period less than a full year, see paragraph 11. page 2 of 
instructions)- 100.151.70 
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1. Brackets 

2. Amount 
of net income 
(item 27. 
schedule A) , 
in each 
bracket 

3. Excess- 
profits credit 
(item 3. 
schedule C) 

4. Balance 
subject to 
tax 

| 1 

5. 1 

late j 

■ 

6. Amount 
of tax 

1. Not over 20'7 of invested capital. 

2. Over 20% of invested capital. 

$232,529.02 

Nil 

$100.151. 70 

. 1 

$132.377. 32 


iDOL- 
ktr; | 

$26.475. 46 
Nil 

3. Totals computed under section 301(b) 

232. .720.02 

100. 151. 70 

132. 377. 32 

- - - - 

U 

26.475.46 


4. Excess-profits tax, if computed under sections 302. 303,304(c) or 337 of Revenue Act of 1018..} Nil 




s. 

9. 

10 . 

11 . 

12 . 

13. 

14. 


INCOME TAX 

Net income for taxable period (item 27. schedule A)_ 

Less: Interest on ohMv'ations of United States and 
War Finance Corporation bonds, not exempt 

(item 4. schedule A)__ Nil 

Excess-profits tax i item 3 or 4. column 6. sched¬ 

ule D) or__ _ __ $26,475.46 

Excess-profits and war-protits taxes (item 10. form 

1120 S. income from Government contracts)_ Nil 

Exemption, except for foreign corporations. $2,000 
unless return is for less than a year (see para¬ 
graph 11. pa ire 2 of instructions)_ 2,000.00 


$232. 529. 02 


Ilalance subject to income tax (item 5. less items 

6. 7 (or 8), and 9)_ 

Tax of 109 f < on item 10__ 

Total tax (item 3. 4. or S plus item 11 )_ 

Less: Income, war-profits, and excess-profits taxes 
paid or accrued to foreign countries or to pos¬ 
sessions of the U.S. (See sections 25'"' and 

240(c) of Revenue Act of 191X)_ _ 

Income tax withheld at the source in ease of a for¬ 
eign corporation not enirmred in a trade or busi¬ 
ness within the U.S.. and not havinir any oil ice 
or place of business therein_ 


i 


28. 475. 46 

204. 053. 56 
20. 405. 35 
46. 880. 81 


Nil 


Nil 


Nil 


15. Ilalance of tax (item 12 minus items 13 and 14)_l 46,880.81 


Frank L. Ow 


hn. 


X of art/ Public. 

84 Schedule E. Capital. Surplus, and Undivided Profits as I Shown by 
Hooks Before Any Adjustments Are Made Therein I 

I 

p]4. Stock actually outstanding at the end of the preceding taxjable period 

>. 1 f stock 

the entries 


should be entered in ibis schedule to the extent that it is paid u] 
or shares were issued at a nominal value or without par value 
should reflect the amounts on the books in respect thereof at tin* close of the 
preceding taxable period. 

E5. This item should include paid-in surplus per books at the |end of the 
preceding taxable period. If any amount claimed under section 326 (a) (2) 
of the Revenue Act of 1918 or under article 837 of regulations 45. the amount 
claimed should be entered under item 1. schedule F. and not in this schedule. 

E7. Reserves which represent allocations of surplus and were not ajecumulated 
through deductions made in computing net income as returned in previous 
years may. if properly explained, be entered on line 7. Such entriejs should be 
identified and if necessary reconciled with balance-sheet reserves. 

E10. If the corporation had on hand at any time during the taxhble period 
any treasury stock, copies of the journal entries covering the original issuance. 


repossession, and any subsequent adjustment should be furnished 


Treasury 
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stock includes all stock reacquired by the corporation and not canceled, 
regardless of the reason for the acquisition. 


Item Amount 

Capital stock paid up and actually outstanding at the close of the 
preceding year: 

1. First preferred.. Nil 

2. Second preferred. Nil 

3. Common_ $1,000,000.00 

4. Total......... 1,000,000.00 

Surplus and undivided profits: 

5. Paid-up surplus. ...... Nil 

6. Earned surplus and undivided profits.. 261, 415. 21 

7. Reserves, additions to which are not deductible in com¬ 

puting pet income (to be reconciled with balance-sheet 

items).. Nil 

8. Other items (to be detailed). Nil 

9. Total of items 4, 5, 6, 7, and S... 1, 261, 415. 21 

10. Deduction on account of treasury stock... Nil 

11. Capital and surplus at beginning of taxable period 

as shown by books.... 1, 261, 415. 21 


Schedule F. Adjustments by Way ok Additions 

FI. If an addition to invested capital is claimed in item 1. schedule F, 
submit a statement showing (</) the kind of property, ( h) the year in which 
it was paid in. (r) from whom acquired, explaining his relationship to the 
corporation. (</) the actual cash value of such property at the date when paid 
in. (r) the par value of stock or shares issued therefor and the amount at 
which such property was entered in the accounts, < /') the basis upon which 
the actual cash value of the property was determined and the date when such 
determination was made, and (</) the amount of depreciation sustained on such 
projierty from tin* date of acquisition to the beginning of the taxable period. 

F2. If an addition to invested capital is claimed in item 2. schedule F. submit 
a statement showing (a > kind of property, ( b) tin* year in which it was ac¬ 
quired. (<•) its cost. (</> the amount of depreciation sustained on such property 
from rhe date of acquisition to tin* beginning of tin* taxable jM*riod. State also 
whether each item sought to be restored was actually used or usable at the 
beginning of the taxable period. Were these* expenditures, when made, written 

off in lieu of depreciationV_ If so. explain what adjustments have 

been made to provide for depreciation in view of the proposed restoration to 
surplus. Additions in this item are cumulative to the beginning of the taxable 
period. For all additions hereunder provision must be made for depreciation 
to the boginning of the taxable* period. 

F3. If any addition to invested capital is claimed in item 3. schedule F, 
state* specific-ally lie* amount of depreciation written off each year in the books 
of the company and the* amount allowe*<l as a deduction in computing net 
income. Additions to this item are cumulative to rhe beginning of the taxable 
period. 

Item Amount 

1. Actual cash value of tangible property clearly and substantially 

in excess of par value of stock issued therefor or of the cash 

or other consideration paid therefor (articles S36 and 837)._ Nil 

2. Additions to surplus (articles 840 to S43) ... 

3. Depreciation or depletion charged in the accounts of the cor¬ 

poration but disallowed by the Department as a deduction 
on income-tax returns.... 

4. 

5. 

6 . 

/. 


Total 
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Schedule G. Adjustments by Way of Deductions 

Gl. Is any patent, copyright, secret process, or formula, good wilt trade-mark, 
trade brand, franchise, or other similar intangible property, paid in for stock, 
carried as an asset by the corporation? No. If not entered specifically as such, 
is the intangible value merged under any other title or titles on the books or 
balance sheets submitted with this return? No. Is it entered on the books 
at a value in excess of its actual cash value when paid in? No. | In excess of 
the par value of the stock issued therefor? No. Is the aggregate of such 
assets acquired prior to March 3. 1017. entered on the books at a value in excess 
of 25 percent of the par value of the stock outstanding on March 1017? No. 
Is the aggregate of such assets entered on the books at a value! in excess of 
25 percent of the par value of the stock outstanding at the beginning of the 
taxable period? No. 

If the answer to any of the foregoing questions is “ yes ". submit) a statement 
showing separately with respect to such assets acquired (1) before March 3, 
1917. and (2) on or after that date. («) date of acquisition: (b |) cash value 
at that date, with a complete explanation of the basis upon whi|*b such cash 
value was determined; (e) par value of the stock issued thereior; {d) par 
value of total stock outstanding March 3. 1917: (c) par value of total stock 
outstanding at the beginning of the taxable period: (/) the value ajt which such 
assets are entered on tin* books of the corporation. 

If all the intangibles were acquired before March 3, 1917. th^ amount by 
which ( f ) exceeds (M, (e), 25 percent of (d). or 25 percent of (c), whichever 
is lowest, must be entered as item 1. schedule G, for the taxable period. 

If the intangibles were acquired on or after March 3, 1917. the amount by 
which the entry in (f) relating to such intangibles exceeds ( b) or (r) relating 
thereto, or 25 percent of (c). whichever is lowest, must be included in item 
1, schedule G. for the taxable period: Provided. That if intangibles were ac¬ 
quired before March 3, 1917, and also on or after that date, deduction shall be 
made so that the amount included in invested capital for the Aggregate of 
intangibles shall not exceed 25 percent of the par value of the tothl stock out¬ 
standing at the beginning of the taxable period. 

Note. —If the stock of the corporation was issued at a nominal value or 
without par value, for the purj>ose of the computation under iterp 1. the par 
value shall be deemed to be the fair market value as of the date) or dates of 
issue: The aggregate value so determined of stock outstanding <jm March 3, 
1917. or at the beginning of the taxable period shall be the basis for the com¬ 
putation. 

G2. Is any tangible property, paid in for stock, carried as an asset by the 

corporation? _ If so. is it entered on the books at a value jin excess of 

its actual cash value when received? No. In excess of the par value of the 
stock paid therefor? No. 

If the answer to any of the foregoing questions is “yes", submit a statement 
showing («) kind of projierty. (b) when acquired, (c) par value of the stock 
paid therefor, ( d ) actual cash value of the proj>erty when paid in. (c) the 
basis on which that value was determined, (f) value at which the property 
is entered on the corporation’s books, and (rj) amount by which such value 
exceeds the allowable value under section 326 (a) (2) of the Revenue Act 
of 1918. Enter this amount as item 2. schedule G. for the taxable period. 

G3. Was the business reincorporated, reorganized, or consolidated or was its 
ownership changed or was there a change in ownership of proi>erty after March 
3. 1917? No. If so. answer the following questions: 

(a) Did an interest of 50 percent or more in the business or in fhe property 

which changed ownership remain in the control of the same persons, corpora¬ 
tions. associations, or partnerships, or of any of them? - 

( b) Were any of the assets entered on the books of the corporation making 

this return at a higher value then on the books of its predecessor? i- 

(c) If such previous owner was not a corporation, attach a statement show¬ 
ing (1) the cost of acquisition to the previous owner of any assjet so trans¬ 
ferred or received, (2) expenditures subsequent to that date for betterment or 
development not deducted as expense or otherwise since March 1, 1913, by such 
previous owner. (3) the allowance for depreciation, depletion, or impairment 
since the date of acquisition by such previous owner. 

(d) If all. or substantially all, of the property was acquired from a cor¬ 
poration during the taxable period, attach hereto balance sheets of such pred¬ 
ecessor corporation as at the beginning of the taxable period and as at the 
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date immediately prior to the transfer of the property to the corporation 
making the return, and also a balance sheet or statement of the corporation 
making this return showing the values at which such proi>erty received or 
transferred were entered on the hooks. 

For the purpose of determining invested capital each asset so transferred 
shall be valued ('/) ns if still in the possession of the previous owner, if a 
corporation, or. if not a corporation. (b) at its cost to such previous owner, 
with proper adjustments for losses and improvements. 

G4. Is any property (including physical property, securities, and intangible 
property) paid fpr with cash or with other tangible property entered on the 
books of the corporation at a value in excess of the amount of cash paid there¬ 
for or the actual cash value of the tangible property paid therefor? No. If 
so. submit a statement showing (a) kind of proj>erty. (M amount of cash paid 
therefor. (e> actual cash value of other tangible property paid therefor. < <i > 
how that value was determined, (c) value at which the property is entered 
on the books of the corporation, and < /1 excess of << i over (M or (c). This 
excess must be entered as item 4. schedule G. for the taxable period. 

Go. lias adequate provision been made in the accounts of the company for 

(a) losses of every kind? Yes. (/>) Depreciation? Yes. (r) Obsolescence? 
Yes. ('/) Depletion of mineral deposits, timber, supplies, and the like? Yes. 

If ndequatewharge has not been made for depnviation. depletion, obsolescence 
and other losses, and the value of the property has not been maintained by 
replacements that have been charged to expense, proper additional charges 
therefor must be 1 computed for till years in which they were not made on the 
books, and the total amount of such charges must be entered as item 5. 


schedule G. 

Item Amount 

1. Valuation of patents, copyrights, secret processes, or formula 1 , 
good will, trade-marks, trade brands, franchises, or other 
intangible property_ __ _ Nil 


2. V aluation of tangible property paid in for stock 

3. Valuation of assets acquired in reorganizations. 

4. Appreciation. .. .. 

o. Depreciation, depletion, and other losses_ 

6 . --- 

mm 

( . ____ 


S. Total deductions___ 

Schedule II: Changes in Invested Capital During Taxable Period 

1. Changes in invested capital during the taxable period ordinarily arise in 
one or more of the following ways: 

Additions: 

(a) By sale of capital stock for cash or by the issue of capital stock 

for tangible or other assets. 

(b) By payment of assessments by stockholders or by creation of 

paid-in surplus by contribution of stockholders. 

Deductions: 

(c) By liquidation of part of the capital by retirement of stock or by 

purchase of treasury stock not out of current earnings. 

( d ) By payment of cash dividends out of earnings of prior years. 

(e) By payment of Federal income and profits taxes for the previous 

years. 

The changes with respect to taxes will occur in nearly every case. Should no 
changes be noted, the reason for the omission should be stated. 

2. The following ins:ructions should be followed in making the above adjust¬ 
ments: each item should be designated as an addition or deduction, deduction 
being designated by red ink: 

(a) If stock is issued for cash, the actual cash received (but not the 
amount of discount) should be entered in this schedule. Assets (other than 
cash) paid in for stock must be valued in accordance with section 326 (a) (2) 
of the Revenue Act of 1018. 

(c) If capital stock of the corporation is reacquired but not paid for out of 
current profits, the cost of such stock should he deducted from invested capital. 

(d) Report dividends paid out of profits of prior years but not dividends paid 
out of profits of the taxable period. Any distribution made during the first 60 
days of the taxable period shall be deemed to have been made from earnings 
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or profits accumulated during: preceding taxable period: but any distribution 
made during: the remainder of the taxable period shall be deemed to have 
been made from tile profits for that period to the extent that such! profits are 
sufficient. (See article 1542.) 

(c) The amount of Federal income and profits taxes payable should be pro¬ 
rated and deducted as of the dates when due and payable whether reserves have 
been set lip on the books or not. (See article S15.) 

3. The data called for in columns 1 to 5 should be given for all transactions, 
except that columns 3 and 4 are applicable only to the issue or reacquisition of 
the corporation’s stock. 

4. In column G enter the number of days remaining in the taxable period 
(including the date of change). 

5. The net changes not reported in schedule L. if not in accordance with the 
increases or decreases reflected in the balance sheets, should be fully reconciled 
therewith. 


Number 


5. Amount 

4. If for of cash or r>. Num- 


Adjusted average, 


1. Nature of additions 
and deductions. 


2. Date 


of shares cash, state 
sold or re- price per 
acquired share 


cash value her of 
actually j days ef- 
received or fcctivc 
paid out 


/Col, fi X Col, f .\ 
I Number of days I 
\in taxable period./ 



Schedule .7. Inadmissible Assets 

Has the corporation any inadmissible assets (i. o.. stocks, bonds. Land other 
obligations, excent obligations of the United States, the income front which is 
not taxable) ? No. 

If so. attach hereto a statement showing for the taxable period the facts called 
for in items (a) to (j) of this schedule. 

If the income from such assets consists in part of gain or profit from the sale 
or other disposition thereof, or if all or part of the interest derived from such 
assets is in effect included in the net income because of tin* limitation on the 
deduction of interest under section 334 (a> (2) of the Revenue Ad: of 191S, 
then a corresponding part of the capital invested in such assets is deemed an 
admissible asset. In such case set forth in detail— 

(«) The various kinds of income derived from such assets and the com¬ 
putation of the part of the capital invested therein which Js deemed 
an admissible asset. 

For the purpose of this schedule inadmissible assets shall be valued at cost 
of acquisition, except that if the taxpayer is a dealer in securities and inven¬ 
tories such assets in accordance with article 1585. regulations 45. such inventory 
figure shall constitute the measure of value. Admissible assets shall pe valued 
as provided in sections 326. 330. and 331 of the Revenue Act of 1918 and 
articles S31-S69. 931-934. and 941 of regulations 45. The average amount of 
assets of each kind held during any year may ordinarily be determined by 
dividing by 2 the sum of the amount of such assets held at the beginning of the 
taxable period and the amount held at tin* end of the taxable period. In such 
case the amount of admissible assets may best be determined from' (1) the 
balance sheet as at the beginning of the period adjusted with respect to 


the items in schedules F and G and (2) the balance sheet as at the end of 


the period correspondingly adjusted. Rut if at any time during th<|i taxable 
period a substantial change has taken place in the amount of such assets, the 
average amount must be determined as provided in article 852 of regulations 45. 
In such case show in detail— 

(6) The computation of such amount; 

(c) Amount of inadmissible assets held at beginning of the taxable 
period; 
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(d) Amount of inadmissible assets held at end of taxable i>eriod; 

(r) Average amount of inadmissible assets held during taxable period; 

(f) Amount of admissible assets held at beginning of taxable period: 

(g) Amount of admissible assets held at the end of taxable period; 

(// > Average amount of admissible assets held during taxable period: 

( i) Sum of ( e) plus (//) : 

(;') Percentage which (e) is of (/). 

This percentage ( j) should be applied to the amount appearing on line 7, 
schedule B. in order to obtain the deduction on account of inadmissible assets, 
which should be entered on line S. schedule B. 

85 QUESTIONS 


KIM) OK BUSINESS 


1. By means of the key letters given below, identify the corporation’s main 
income-producing activity with one of the general classes, and follow this by a 
special description of the business sufficient to give the information called for 
under each general class. 

(A) Agriculture and related industries, including fishing, logging, ice har¬ 
vesting. etc., including the leasing of such property. State the product or prod¬ 
ucts. (B) Mining and quarrying, including gas and oil wells. Include the 
leasing of such property. State the product or products. (C) Manufacturing. 
State the product and also the material if not implied by the name of the prod¬ 
uct. (I > > Construction. Excavations, buildings, bridges, railroads, ships, etc., 
also equipping and installing same with systems, devices, or machinery without 
their manufacture. State nature of structures built, materials used, or kind of 
installations. ( El) Transportation—rail, water, local, etc. State the kind and 
special product transported, if any. (K2) Public utilities, gas. natural, coal, 
or water: electric light or power, hydro or steam generated: heating, steam, or 
hot water: telephone: waterworks or power. (E3) Storage without trading or 
profit from sales. Elevator, warehouses, stockyards, etc. State product stored. 
(E4) Leasing transportation or utilities. State kind of property. (F) Trading 
in goods bought and not produced by the trading concern. State manner of 
trade, whether wholesale, retail, or commission, the product handled. Sales 
with storage with profit primarily from sales. ((J) Service, domestic, including 
hotels, restaurants, etc.; amusements; other professional, personal, or technical 
service. State the service. (H) Finance, including banking, real estate, insur¬ 
ance. (I) Concerns not falling in above classes (a) because of combining 
several of them with no predominant business, or ( h ) for other reasons. 

2. Concerns whose business involves activity falling in two or more of the 
above general classes, where the same product is concerned, should report busi¬ 
ness as identified with bur one of the above general classes: for example, con¬ 
cerns in A or Bi which also transport and market their own product exclusively 
or mainly, should still be identified with classes A or B; concerns in C (manu¬ 
facturing! which own or control their source of material supply in A or B 
and which also transport, sell, or install their own product exclusively or 
mainly, should be identified with manufacturing: concerns in I> may control or 
own source of supply of materials used exclusively or mainly in their construc¬ 
tive works: concerns in El or E2 may own or control the source of their mate¬ 
rial or power: concerns in F may transport or store their own merchandise, but 
its production would identify them with A. B. or C. 

3. Answers : 

(a) General class (use key-letter designation) B. 

(b) Main income-producing business (give specifically the information called 
for under each key letter, also whether acting as principal or as agent on com¬ 
mission; state if inactive of in liquidation) producing crude petroleum. 


OTHER CONCERNS IN SAME BUSINESS 

4. Enter on the following lines the names and addresses of five representa¬ 
tive concerns in your locality or section of the country engaged in the same 
kind of business: 

Kern Trading Oil Co., San Francisco. 

Standard Oil Co. 

Union Oil Co., Los Angeles. 
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INCORPORATION 

o. Date of incorporation Sept. 13th. 11X>i). 

6. Under the laws of what State or county? California. 

REORGANIZATION AND ACQUISITION OF MIXED AGGREGATES OF ASSETS 

7. Has the corporation, or any of its predecessors, been reorganized] or has it, 
or a predecessor, taken over a going business or acquired a mixed aggregate of 
tangible property, patents, and copyrights, and good will and other H^cnilar in¬ 
tangible property, and paid for such property in whole or in part With stock 
or other securities since the close of the preceding taxable period? No. 

S. If so. furnish a brief narrative history of the business and submit a state¬ 
ment showing: 

(a) The name of the concern taken over (or from which the property was 
acquired) : 

(b) The nature of the assets and liabilities so acquired: 

(e) The total par value of the stock issued therefor: 

(d) The value at which each class of assets was carried on the books of the 
concern from which acquired (submit a balance sheet of the predecessor concern 
as at the date of acquisition or as at the close of its last accounting period 
prior thereto) : 

(c) The value at which each item was entered in the books of the corporation 
making this return, and full details of any adjustments subsequently made 
pertaining thereto and the basis <>n which such revaluation was made. 

0. If patents, copyrights, secret processes or formulae, good will, trajde-marks, 
trade brands, franchises, or other intangible property were acquired. Israte also 
the basis on which their value was determined and how they were paid for. 

1<). If at the time of any purchase or reorganization as contemplated in ques¬ 
tion 7. any property was entered on the books of the reorganized concern or any 
vendee predecessor at a value in excess of that at which it was carried on the 
books of the vendor concern, state the basis on which the revaluation was made. 

AFFILIATIONS WITH OTHER CORPORATIONS «TO RE ANSWERED BY EVERY CORPORATION) 

j 

YI. I>o you own directly or control through closely affiliated interests or by a 
nominee or nominees over •»(> percent of the outstanding voting capital stock of 
another corporation or of other corporations? No. 

12. Is over ."O percent of your outstanding voting capital stock owned by 
another corporation or by two or more corporations that are affiliated? No. 

13. Is over .“<> i>ereent of your outstanding voting capital stock as wt 11 as over 
r><) percent of the outstanding voting capital stock of another corporation or of 
other corporations owned or controlled by the same individual or partnership 
or by the same individuals or partnerships? No. 

14. If the answer to questions 11. 12. or 13. or any of them, is “yes’*, pro- 
curt* from the collector of internal revenue for your district Affiliated Corpora¬ 
tion Questionnaire. Norm sil). which shall be tilled out and tiled as a part of this 
return. 

VALUATION OF CAPITAL STOCK 

1"). What was the fair value of tilt* total capital stock of the cornojration as 
determined in the last assessment, if any. of tin* capital-stock tax? •‘><>['<8.744.00. 
Date of that assessment? Oct. 1st 1010. 

PREDECESSOR BUSINESS 

10. Did you tile a return under tin* same name for the preceding taxable 
period? Answer “Yes” or “No." Yes. If not. was your corporaliojn in any 
way an outgrowth, result, continuation, or reorganization of a business or busi¬ 
nesses which was in existence during the taxable or preceding period? Answer 
“Yes" or “No." No. If answer is “yes", give name and address of each 
predecessor business. 

BASIS OF RETURN 




17. Is this return made on the basis of actual receipts and disbursements? 
Yes. If not. describe fully what other basis or method was used in c<j)mputin 
net income. 
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GOVERNMENT CONTRACTS 

IS. Have any. adjustments been made during the taxable period on account of 
contract or contracts between the (iovernment or its agencies or in any (iovern- 
ment contract or contracts in which you derived income directly or indirectly, 
through the operations of a claim board or otherwise? Answer ‘‘Yes*’ or 

" No.** No. If so. state the amounts involved $-: whether or not such 

amounts are included in this return_: and. if not. was an amended return 

for Tins, accounting for the additional income, tiled?_ Submit a sched¬ 

ule showing full particulars of the contract, date entered into, date the work 
ceased under said contract or contracts, and the amount and nature of the 
adjustment. 

PREPARATION OF RETURNS 

10. Did you employ anyone especially to prepare or advise in the preparation 
of this return? Answer “Yes** or “No.** No. In so. give name and address. 


1.1ST OK ATTACHED SCHEDULES 

Enter below a list of all schedules accompanying this return, giving for each 
a brief title and the schedule number. 

Receipt & disbursement statement. 

Asset & liability statement. 

Profit loss statement. 

Method of figuring depreciation and depletion. 

Schedule K.—Balance Sheets 


Attach hereto balance sheets as of the beginning and end of the taxable period 
(preferably in parallel columns) showing as nearly as practicable the details 
called for below. (These balance sheets should be prepared from the books and 
should be in agreement therewith, or any differences should be reconciled, and 
if this is a consolidated return, balance sheet should Ik* furnished in accordance 
with par. 7 of p. 1 of instructions.) 


[ASSETS 

Cash (including cash in bank and on hand. 

certificates of depo it. ot*\». 

Trade accounts (before deducting reserves 
far 1< >s*es • . 

Notes receivable from customers. 

Other accounts and notes receivable ito )*> 
classified>. 

Inventories : 

Itaw materials. 

Work in progress. 

Finished products. 

Supplies. 

Investments : 

Rond- — 

U.S. bonds and obligation* (each 
issue to stated separately •. 
Exempt (municipal. State. ••t , .i. 
other. 

Sto, k of corporations— 

Foreign. 

1 tomestie. 

Loans and advance*: 

To o!li< er- and employees. 

To of ’ ers. 

Deferred charges to future operation* (to 
be deta iled *. 

Fixed as* t• : 

Land. 

Ruiiditigy. i 
Machinery. 

Tools and minor equipment. 

Delivery equipment. 

Office furniture. 

Other (state character). 

Total. 


Less reserves for depreciation (show sepa¬ 
rately aim'tint applicable to each fixed 
as*et. i 1 

N**t value. 

Patent*, good will, and other intangible as¬ 
set * : 

Paid for in cash or other tangible 
property. 

Paid for in stock (other than stock 
dividend* •. 

(‘rented by stock dividend or other¬ 
wise. 

1dscount : 

(>n bonds. 

(>n *to*-k. 

T-dal. 

LIABILITIES 

Notes payable: 

'l*o < tfii ers and stockholders. 

To others (including bank loans). 

I Account- nayable : 

Trade. 

(U her. 

1 Accrued expenses and reserves, the charges 
creating which are allowable deduc¬ 
tion from income (to be detailed). 
Reserve*, t’e charges creating which are 
not allowable deductions from income: 
Reserves for losses on notes and ac¬ 
count* receivable. 

Other reserves (to tie detailed*. 

; t'apital stork outstanding (to be classified). 
Surplu* and undivided profits. 

Total. 


1 Reserves for depreciation may be deducted from the respective asset accounts or 
itemized on the liability side of the balance sheet. 
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AH corporations enframed in an interstate and intrastate trade or business and 
reporting to the Interstate Commerce Commission and to any national. State, 
municipal, or other public officer, may submit in lieu of above form copies of 
their balance sheets prescribed by said Commission or State and municipal 
authorities, as at the beginning and end of the taxable period. 

Schedule L.—Analysis of Surplus Account 

Attach hereto an analysis of the corporation’s surplus account, snowing the 
details of all adjustments of surplus for the taxable period, as nearly as prac¬ 
ticable in the following form: 

1. Surplus at beginning of taxable period as shown by books-$201,415.21 

Add: 2. Total net profit as shown by books (item I. schedule M) ill), 071.13 

3. Other creditors to surplus (to be detailed)_ ! None 


4. Total of items 1. 2. and 3- 381. OSG. 34 

Deduct: 5. Dividends (state date declared and date and amount 
of each payment, also whether in cash or in stock, 

and out of which year’s earnings paid) (cash)_ 2j70. 000. 00 

Other debits to surplus (to be detailed)_ 

Total of items 5 and 6_ 1! 


6. 

r* 

i. 


S. Surplus at end of year as shown by books- 381. 0S6. 34 

If this is a consolidated return, analyses should be furnished in accordance 
with paragraph 7. page 1. of instructions. 


None 
11.080. 34 


Schedule M.— Reconciliation of Net Profit as Shown by 

Taxable Net Income 


Books 


With 


1. Net profit for taxable period as shown by books, before any 

adjustments are made therein...... 

2. Unallowable deductions: 

(а) Donations, gratuities, and contributions__ 

(б) Income, war-profits, and excess-profits taxes paid or ac¬ 

crued to the United States, its possessions, or a foreign 
country______ 

(c) Special improvement taxes tending to increase the value 

of the property assessed-- 

( d ) Furniture and fixtures, additions, or betterments treated 

as expenses on the books___ 

(c) Replacements covered by depreciation_ 

(/) Insurance premiums paid on the life of any officer or em¬ 
ployee for the benefit of the corporation or business. _ 

(g) Interest on indebtedness incurred or continued to pur¬ 

chase or carry obligations or securities (other than 
obligations of the United States issued after Septem¬ 
ber 24, 1017), the interest upon which is wholly 
exempt from taxation.... 

(h) Additions to reserves for bad debts, contingencies, etc. 

(to be detailed)......— 

(i) ....-.. 

O’) --- -- 

(*> . . - . 

( 1 ) - --- ,— -.---- 

(//<) Other unallowable deductions (to be detailed)- 

(n) - -- r - r - 

3. Distributive share of net income, earned during period by per¬ 

sonal service corporations not received or accrued on books._ 

4. Amount necessary to adjust book profit or loss with the amounts 

reported in items 22 and 23, schedule A (unless entry belongs 
on line S)...... 


SU9, 671. 13 

V 

ll|2, 857. 89 

V 

V 

V 


! V 


V 

V 


Total 


232, 529. 02 




i 
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Schedule M.—Reconciliation ok Net Proeit as Shown by Books With 

Taxable Net Income—C ontinued 

6. Nontaxable income: 

(а) Interest on obligations of the United States and its pos¬ 

sessions, wholly exempt.... V 

(б) Interest on obligations of States, Territories, and polit¬ 

ical subdivisions thereof. .... V 

(c) Interest on Farm Loan bonds issued under Federal Farm 

Loan Act....... V 

(d) Dividends on stock of domestic corporations and from 

foreign corporations taxable by United States upon 
any portion of their net incomes... V 

(e) Dividends on stock of personal service corporations out 

of earnings upon which a Federal income tax has been 
imposed...... V 

(f) Other items of nontaxable income (to be detailed). 

(a) ...... 

(h) ....... 

(i) __ : .. 

7. Charges against reserves for bad debts, contingencies, etc. (to be 

detailed)....... 

(а) ....... 

(б) ........ 

(c) ....... 

('/) - --. - 

S. Amount necessary to adjust book profit or loss with the amounts 
reported in items 22 and 23, schedule A (unless entry belongs 


on line 4)__.. ____ 

9. Taxable net income (item 27, schedule A)___$232, 529. 02 

10. Total...... 232,529.02 


S i; IT(JRTIXG SCHEl>LT-ES 

Tile following sell (whiles must he tilled out in support of schedule A. page 1. 
and firmly attached to this return: 


schedule a: : cost of goods sold, exclusive ok expenses, repairs, and other 

ITEMS CALLED FOR SEPARATELY 

(Secure from the collector of internal revenue and file as a part of this 
schedule certificate of inventory, form 112»»> 

Merchandise bought for sale.- . . _ _ . Nil 

Cost of manufacturing or otherwise producing goods. (Submit 

schedule showing principal items of cost). .. 

Plus inventories at beginning of year.. . 


T<dal . _ _ .. _ Nil 

Less inventories at end of year_ ..... 

Cost of g»>t>ds sol< 1____ __ 


Note.— Inwmotlcs mu>i he valued at <u) cost or ib) cost or market, which¬ 
ever is hmvr. provided that v. hichever basis i> used must be applied to each 
item in the inventory and not to a part only. Inventories at the end of the 
taxable pel i d must be v im I on tlm same basis as lhose at the end of the 
preceding taxable period, unless permission to make a change has been first 
obtained from tin* Commissioner. 

If claims for losses on inventories or rebates on sales made under section 
214 < a ) 3H of the K v •nut* Act of IhlS have been allowed, tin* opening inventory 
liiu-t be correspondingly adjusted. (See article 2»‘,U of regulations 45.) 

State here which of tin* above-mentioned lias, s fur valuing 
used in this return _ 


inventories is 


SCHEDULE a::: GROSS INCOME FROM OPERATIONS OTHER THAN TRADING OR 

M AN V FACT UR I NO 


Submit a schedule showing the nature and amount of the principal items 
included. (See schedule A. item 3.) (For insurance companies see paragraphs 
2 and 3. page 2. General Instructions.) 
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SCHEDULE A4 INTEREST ON OBLIGATIONS OF UNITED STATES OR ITS POSS 

EXEMPT 


SESSIONS N< 


Enter in table below the maximum amount of Liberty bonds and other 
obligations of the United States issued since September 1. 1!)17 (p;|r value), 
held at any one time, and War Finance Corporation bonds from which interest 
was derived during the taxable period. 


1. Class of obligation 


2. Maximum amount of 
obligations 


3. Maximum exemption 


(a) First Liberty Loan converted into We subscribed and paid for 


$4'). 000 
\ (See 
Note A.) 


$30. 000 


$30. (KK> 


Second Loan and Second Liberty liberty bonds of 4th. 5th j 
Loan unconverted. issue and immediately $45,000 

(6) First and Second Liberty Loans con- paid them to stockholders | (See $: 

verted into Third Loan and Third as dividends and then ob- Note A.)Lon mm . 

Liberty Loan. tained all interest pay- r' ‘ 

merits on same. iJ 

(c) First Liberty Loan converted into ___ . .. $30,000 

Fourth Loan. 

( d) Fourth Liberty Loan. .... $30,000 / , 

(e) Other United States obligations, ex- . i 

cept class (f). issued since Septem¬ 
ber I. 1017. 

(0 Victory Liberty Loan 4 *4*7 note-. . None. 

\y) War Finance Corporation bonds.— $5,(MX) (see note C). 


20.000 

(See 

Note >$5,000 

in.) 


Noth A.— This exemption (maximum $45,000) is limited to one and one half times the amount of bonds 
of the Fourth Liberty Loan originally subscribed for and -uill held. State here amount of bonds of the 
Fourth Liberty Loan originally subscribed for and still held: $ f 
Note H.— This exemption (maximum $i*ii.(X)0) is limited to throe times the amount of notes oft he Victory 
Liberty Loan originally subscribed for and still held. Stale here amount of notes of the Victory Liberty 
Loan. 3*4 '7. and 4L r ,.' originally subscribed for and still held, $ % 

Noth C.—This exemption is separate from the $.">.<»< >0 exemption allowed on ot|»er obliga¬ 
tions and can only be claimed against War Finance Corporation bonds. 

Interest upon First Liberty Loan .‘IVi# and Victory Liberty Loan convertible 

gold notes is exempt from all income and profits taxes. Interest upon all other issues of 
Liberty loan bonds as well ns interest upon certificates of indebtedness and War Saying 
certificates is exempt fr<>m normal income tax regardless of the amount of the principal 
and is exempt from protits taxes, only to the extent provided for in the act authorizing 
tin* issue and subsequent acts. If your holdings are in excess of the exemption* specified 
above, secure form 112." from collector and compute taxable interest. Interest on War 
Finance Corporation bonds is exempt from all normal income tax and is exempt from 
profits taxes only with respect to a principal not exceeding $.".(>00. This exemption is in 
addition to the exemptions above referred to. 


SCHEDULE A.".: INTEREST FROM OTHER SOURCES 


Submit :i schedule showing the source, nature, and amount of the principal 
items included herein, the minor items being grouped in one figure. The total 
of tin* schedule should l»e entered as item 5. schedule A. 

(1) Have you included in this item any interest on preferred stock? No. If 

so. how much? $- 

(2) Have you included in this item any Federal income tax paid at source 

in pursuance of tax-free covenant bonds? No. If so. how much? $- 

For interest on foreign bonds submit a schedule showing ('/) name of country. 
(b) kind of obligations (whether national. State, municipal, or corporate 
obligations). (e) amount of principal, and {<!) amount of interest. 


SCHEDULE A>; : INCOME FROM RENTALS 

Rentals to be reported as income will include all accruals as rent on buildings 
or other property owned or controlled by the corporation making the return. 
(Schedule 3. item (I.) Only $50. 

SCHEDULE Af : DIVIDENDS ON STOCK OF FOREIGN CORPORATIONS 

Submit a schedule showing (1) with respect to foreign corporations taxable 
by the United States upon any portion of its net income, (a) name of corpora¬ 
tion. (b) country in which organized, (c) total par value of stock held, and ( d) 
amount of dividends: (2) same information with respect to foreign corporations 
not taxable by the United States upon any portion of the net income. >fone. 
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SCHEDULE Al<»: GROSS INCOME FROM ALL OTHER SOURCES EXCEPT DIVIDENDS 

(Not including any amount in respect t<» sale of capital assets or miscellaneous 
investments.) $.">79.4(i discount on bills paid 

Submit a schedule showing the source, nature, and amount of the principal 
items included herein, the minor items ltcing group'd in one ligure. The total 
of the schedule should lx* entered as item 10. schedule A. 

SCHEDULE A1II I ORDINARY AND NECESSARY EXPENSES 

(Except amounts called for separately in schedule A and not including cost or 
value of capital assets or miscellaneous investments s«*ld during taxable 
period) 

Submit a statement showing character and amount of the principal items 
included in item 12. schedule A. (For schedules to be submitted by insurance 
companies see paragraphs 4 to 7. page 2. General instructions.) 

SCHEDULE AIR! COMPENSATION OF* OFFICERS 

Submit a schedule showing for each officer (1) name. (2) duties. (2) time 
devoted to such duties. (4) shares of stock owned or controlled: (</) preferred. 
if>) common: (o) total com)»ensation for the taxable period, and (t>) amount 
of. and reason for increase, if any, over preeeeding period. 

Submit a schedule showing for each employee (if a stockholder of tile cor¬ 
poration). whose comjtensntion is at the rate of or more per annum, facts 

similar to those railed for in respect to officers. 


SCHEDULE A14: REPAIRS 

(Including labor, supplies, overhead, and other items properly chargeable to. 

repairs) 

Submit a schedule showing the nature and amount of the principal items 
included in item 14. schedule A. (For classification <>f repairs see paragraph S. 
page 2. General instructions.) 


SCHEDULE AIT: DEBTS ASCERTAINED TO HE WORTHLESS AND CHARGED OFF WITHIN 

TAXABLE PERIOD 

Submit a schedule showing the amount (a) arising from sales, or services 
previously reported as income: (7/) arising from other sources (interest, rent, 
royalties, etc.) previously reported as income: (c) arising from sources other 
than those specified above (to be itemized). 


SCHEDULE At**: EXHAUSTION. WEAR. AND TEAR 


(INCLUDING OBSOLESCENCEi 


If a deduction is made on account of depreciation, the preceding schedule 

must include-the amount claimed in this schedule should 

correspond with the figures reflected in the balance sheet. (Set* General instruc¬ 
tions. page 2.) 


Kind of property. (If buildings, state 
the material of whjch constructed) 

Date ac¬ 
quired 

Cost or fair 
market 
value as at 
March 1. 
1913, if ac¬ 
quired prior 
thereto 

i 

Probable i 
life after ; 
acquire¬ 
ment 

1 

1 i 

Amount of depreciation 
charged off 

This year 

1 

| 

Previous years 

See schedule attached. 



1 

i 












1 










Total 


Note. —If obsolescence is a factor in determining your deduction attach a statement 
showing the amount claimed for the taxable period and the basis on winch computed. 
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SCHEDUJ.ES A-’2 AND 22 : PROFIT OR LOSS ON SALES OF CAPITAL ASSETS 


(Including liquidating dividends and miscellaneous investments, 4 n d losses 
sustained during the taxable period from tire, storm, or other casualty, or 
from theft, not compensated for by insurance or otherwise) 


In case of sales of capital assets during taxable period, report the 
information: 


following 


None 


(1) Original cost of assets.... 

(а) Date of acquisition____ 

(б) Kind of asset____I 

(2) Fair market price or value as of March 1, 1913, if acquired priot 

thereto___j 

Oil seepage and evaporation for year from our check by agency who 

buys our oil_____] $S03. 06 

(3) Cost of subsequent improvements, if any... 

(4) Depreciation, depletion, obsolescence, or amortization to date of sale 

(а) Shown by books...$_ 

(б) Accrued but not on books___ 

(5) Net cost (item 1 or item 2, plus item 3, minus item 4).. 

(6) Price at which assets were sold or amount of liquidating dividend^ 

received___ 

(7) Profit or loss....__.__.. 

( а ) If loss, report amount of salvage, insurance, 

or other recovcrv, if anv__$--. 

(б) Date loss charged off___ 

State also how and by whom fair market price or values as of March l,j 

1913, was determined....... 

Report what amount, if any, of the value above includes good will_1 None 

In case of exchange of investments submit evidence substantiating the basis 
used by you in arriving at the cash value of property received in exchange for 
other property. 

SCHEDULE A2*;: AMORTIZATION OF WAR FACILITIES 

| 

The amount claimed as a deduction under this item should be subs antiated 
by schedule prepared in accordance with section 214 (a) 9. Revenujj Act of 
191.x. articles lsl to iss. inclusive, of Regulations 43, and Treasury {Decision 
2839. amending article 1S4. The specith* information to be submitted is| outlined 
in article 188. Regulations 43. None. 

DISCOUNT AND PREMIUM ON RONDS SOLD 

Then* must bo attached to the return a schedule showing in detail e? cli issue 
and sale of bonds of the reporting corporation giving the following informa¬ 
tion: (a) Class, (b) date of sale, (c) maturity. ('/) amount sold, (c) amount 
realized, (f) premium or discount per annum. 

That proportion of the premium or discount applicable to the return period 
must be reported either as item 10 or 13. schedule A. page 1. unless the amount 
of premiums or discount has been reported as income or allowed as a deduction 
in prior years. (See article 344. regulations 43.) None. 

We. the undersigned, president and assistant secretary of the corporation, for 
which this return is made, being severally duly sworn, each for himself deposes 
and says that this return, including the accompanying schedules and statements, 
has been examined by him and is, to the best of his knowledge and belief, a true 
and complete return made in good faith pursuant to the Revenue Act [of 191S 
and the regulations issued thereunder. 

Sworn to and subscribed before me this 3th day of March. 1920. 

I. <\ I Jerry, President. 

J. R. Murphy. A*.yf. Secretary. 

[seal of officer making affidavit! Louise Rearden. 

A ’atari/ Public in und for the city and county of Saif Francisco. 

State of California. 
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Receipts and disbursements, Ethel D Company, December SI, 1919 


RECEIPTS 

1919 

Jan. 1. Cash in Union National Bank, see last year's report.. 01 

“ 1. “ Central National Bank, see las! year's report. 112,525.75 

“ 31. Accts. rec. : Dec. oil 1915. $25,807.33 

Feb. 25... 18.990 .01 

- 44.797.94 

Dec. 31. Receipts for oil sales.... 429.992.97 

“ 31. “ “ gasoline " ..... 14.580.41 

“ 31. “ “gas “ .... 4.573.11 

“ 31. Misc. receipts, insurance reftin<l. . 270. 75 

“ 31. “ " rental... 50.00 

~ 31. “ - casing sold. ... ..... 50. oo 

“ 31. " operating & auto supplies.. . 209.93 

" 31. Discount on bills paid.. 520.52 


Total receipts 


$005.704.30 


OISBt’HSEM ENTS 


Operating expense, labor. . 43.522.07 

“ “ water... 2.145. ss 

“ " oil. pkag., ftngs.. pumps, etc. 13.310.45 


New wells.labor. . 10.584.80 

“ “ . water... 1.599.89 

“ “ .materials.... 14.481.73 

New equipment.. tools... .... .. 53 s. 75 

“ " _l’ij>e lines. .. . . 1.554.71 

“ “ .. electrical construction... . . 771.03 

“ “ _stock a/c. . . 1.992.57 

“ “ .. casing. .. 15,551.19 

- “ .. separator a c. . .. ill.00 

“ “ .. bunk house. . . . 129.54 

“ “ _tankage. 3sl.OO 

“ “ .. stable . . ... .. 205. (K) 

“ “ .. furniture and fixtures .. 1.394.95 

” " ...auto a/c.. 7.505.10 

Insurance. . . riot and civil. . .... . 020.00 

..fire.... 1. 305.55 

“ . liability.. . 1.309.25 

“ .... _auto.. . 20 s. 74 

“ . ...boiler... .. 37.45 


Taxes. state, county <& federal... . 

Oflice expense_rent _ . ... 341.25 

.tel. & tel field <& city Are . 430.54 

“ . staty. postage. <Xc. field-city. 350.55 

“ " ......salaries.. ... .. 1.110.09 

Administrative_l>. S. Ewing. . . 1.200.00 

General exjH'nse_expert audit... . . . .. I(X). 00 

~ ~ _income tax service. 17.00 

.I. R. Murphy bond. 1915-19.. . . .. 75.(X) 

“ “ _field expense. 19.00 

“ “ _fee petroleum institute. 25.00 


Auto expense_ repairs, etc... . 1.311.47 

“ “ ..oil and gas... K’7.21 

" “ _tires and tubes.. . ... 750.25 


Maintenance stable.. 

“ boarding house.. 

Dividends paid in U.8. bonds.. . . . 10.000.00 

" “ in cash . ... 260.000.00 


Sundry a cs receivable 


59. 312. 00 

20. 000. 42 


30.441.50 


3.001.02 
119. 759.01 


2, 209. 63 


1.430.00 


2. 105. 93 

1, <X)7.01 

2. 103. 14 


270. (XX). ()0 
70. 00 


Total disbursements... 515.504.00 

Cash on hand January 1. 1920 ..... 59.839.73 


005, 704. 39 

RECAPITULATION OF CASH OX HAND 

In Central National Bank of Oakland, treasurers account. 89.345.87 

In Union National Bank of Fresno, checking account. 458.24 

In su{>erintendent's [jetty cash fund... 35.62 


59. 539. 73 
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& liabilities, Ethel D Company, December SI, 1919 

ASSETS 


Treasurer’s account on hand.. $89,345. $7 

Checking “ “ “ . 458.24 

Petty cash fund “ " . 35.62 

Accts. rec. due for November gas. 834.33 

Accts. rec. due for December gas. 807.87 

Accts. rec. due for December gasoline. 1,637.74 

Accts. rec. due for December oil. 38,414. 24 

Storage oil. 649.24 

Sundry accounts rec. 70.00 


Total floating assets. 

Real estate. 160 acres.. 

Plant A buildings: 

Automobiles. 8.655.10 

Bunk house no. 1. 2,078.26 

‘ no. 2. 1.206.29 

Boiler Plant no. 1.... 7,023.96 

Boiler Plant no. 2. 5,743. 44 

Blacksmit h shop. 230.40 

Chicken house. 98.76 

Cook house. 2.484.82 

Cesspool....... 168.08 

Electrical plant. 2,558.99 

Garage. 271.43 

Office.. 682.03 

Pipe lines. 21.174.17 

Purcell house.. l. 082.64 

Perry house. 2,474.70 

Separator plant... 1.175.75 

Stable. 1,300.61 

Tankage.,. 10,094.88 

Tool house. 137.99 

Tank house. 275.81 

Varley house. 729.54 

Warehouse. 2.000.00 


$132,253.151 
1,250,000.00 | 


Total plant and buildings. 

See 1918 case when auditing 1919—for proper invested capital computation. 


Equipment: 

Machinery and tools. IS, 434.77 

Casing on hand. 13.502.36 

Stable equipment. 1.035.43 

Cookhouse... 872.70 

Furniture and fixtures. 2,552 .59 

Cookhouse supplies on hand. 175.00 

Livestock. 1,154.09 

Stock, machinery, A supplies on hand. 1.688.84 


Total equipment 
Well improvements: 
Well no. 1. 


3 

4 

5, 

6 


9 

10 

11 

16 

17 

19 

20 

21 

•» 

23 

25 

27 

30. 

31 

32 

33 
31 

35 

36 

37 
3S 

39 

40 

41 

42 
44 


$1,990.00 

9.911.64 

11.280.96 

11.141.64 

11. 5s7.31 

10.641.96 

12, 276. 03 
8.993. 72 

14.561.26 
7. 227.95 

15.319. 39 
1,721.00 

11. 705. 57 
9.955.45 
10. 7S7. 19 
18.7ss. Os¬ 
lo. 605. 36 
8.845.31 
9.053.32 

12. 65s. 83 
11.95s. 34 
12.307.45 
11,453. 07 

9. 6S0. 70 
10.049. 41 
14.719.52 
9.019.94 
16.008.42 
15.626. 72 

13. 257.59 
13. 200.82 
14,011.28 

13.957.26 
11,296.79 


71,647.65 


39,415.78 


385.599.28 


Total wells.. 

Total capital assets. 


1,878,915.86 


1 
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LIABILITIES 


Accounts payable, December purchases. $5.312. 54 

“ “ “ payroll. 1,376.00 


Total floating liabilities... 

Capital stock. 1,000,000.00 

Surplus acct. Jan. 1. 1920. 111.086.34 

Depreciation reserve January 1. 1920 . 761,140.98 


Total capital liabilities 


$6.68S.54 


1,872.227. 32 


1,878,915.86 1.S7S.915.86 


SO Pro-fit 4 loss statement. Ethel D. Company, December 31, 1U19 


EARNINGS 

A-3. Production, oil. 352.542.61 net barrels. 

A-3. “ gas. 214.S28 M cubic ft. 

A-7. “ gasoline. 267,412.47 gals. 40%= 106,965.42 gals_ 

A-6. Rentals.. 

A-5. Discount on bills paid. 

A*ll. Total earnings.. 


$468.25S. 77 
i 6,515.31 
2 16.218.15 
50.00 


579.46 


$491. 621. 69 


EXPENSES 

A-12. Operating expenses, labor. 43.473.05 

A-12. “ “ water. 2.377.90 

A-12. “ “ oil packing, etc. 1.199.76 

A-14. “ “ renewals & repairs. 3 is. 358.47 

Total operating expense. $65.409.18 

A-12. Office expense, salaries.. 1.116.69 

a.iO “ “ rf»nr Ti 0 5ft 

A- 12 ! “ - tel. A tel. "etc., field A city^ I 503.81 

A-12. * * sta'v. postage, steno., city A field. 431.23 

- 2.404.23 

A-12. General * audft of books. 100.00 

A-12. “ “ blankets, etc., field office. 22.48 

A-12. “ “ insurance, liability. 1,098.53 

A-12. “ “ “ fire. 1.365.55 

A-12. “ “ “ auto. 496.79 

A-12. - “ “ riot A civil. 620.00 

A-12. “ “ “ boiler. 37.45 

“ “ taxes, income 1918. 4 112.857.89 

A-16. “ “ countv. 3.235.63 

A-16. “ “ “ State. 2.473.49 

A-12. “ “ income-tax service, etc.. 17.00 

A-12. “ “ J. R. Murphy bond 1918-19. 75.00 

A-12. “ “ fee f>erroleum institute. 25.00 

A-12. “ “ field expense ... 19.00 

A-13. * “ administration—D. S. Ewing. -‘1.200.00 

- 123.643. SI 

A-12. Auto expense, repairs, etc. 1.454.82 

A-12. “ “ oils and gas. 65.57 

A-12. “ “ tires and tubes. 882.38 

- 2. 402. 77 

A-12. Maintenance, boarding house. 2.100.04 

A-12. “ stable . 1.008.01 

A-23. Loss oil. seepage and evaporation. 1918 . 803.06 

Total operating expense. 197.771.10 

Gross profit for year. 293.850.59 

A-1S. Depreciation charged oil... 47.264.13 

246.586.46 

A-19. Depletion charged oil. 126.915.33 

Net profit.. 119,671.13 

i Total proJurtion of projterty to January 1. 1920 

Oil. 3.491.035.51 net barrels. $2,311,757.54 

Gas. 214.82s M cubic ft.. 6.515.31 

Gasoline. 267.412.47 gals. 40' [ - 106.965.42 gals.. 16.218.15 

: Dry gas turned back from gasoline plant A sold by us to gas company. 

2 Royalty we received from La Halru Gasoline Co. who owns A operates the plant. 

3 Reasonable. See explanation 1917-18. deductions for repairs in J. P'rs. letter dated 12/21/20. 

4 Not included in exi*ense deductions. 

5 Gen. manager A seciy. 
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U.S. INTERNAL REVENUE DEPARTMENT 


Herewith itemization and method of arriving at depreciation and 
depletion this year. 

In 1917 the ruling of the U.S. Internal Revenue Department in the 
matter of depletion was to establish the content of the property and 
the value of the property as of March 1. 1913, dividing sai(J content 
into said value and arriving at a unit value per barrel, which unit 
value established that year is to be used in each subsequent year in 
arriving at depletion. 

In 1917 we established the value of the land at $1*250.000.00, 
which valuation was based upon offers to purchase and price quoted 
for this property prior to March 1, 1913. and also subsequent thereto. 

Content of the property was arrived at by referring to Mr. Mark 
Requa’s report on this property, which estimated that the south 80 
acres at a content of 2,300,000 barrels. The estimate for the con¬ 
tent of the north 80 acres by well comparison is 1,200,000] barrels, 
giving a total content of the entire property of 3,500,000 barrels into 
a valuation of $1.250.0(X). gives us the unit value of $0.3G pet* barrel. 

Multiplying the production of property for the year 1919 of 352.- 
542.G1 barrels by this unit value of $0.36 gives us a depletion this 
vear. which is set up upon our books in the depreciation reserve, 
of $126,915.33. 

The method of depreciation is based upon the actual cost of the 
wells and improvements and figuring that the life of these improve¬ 
ments and these wells at ten years. We have each year deducted 
ten percent of the total cost as depreciation, which depreciation has 
been passed on in prior years by two or three different Internal 
revenue inspectors in working in this office. 

Herewith itemization of depreciation for this year. 


Depreciation for year 1919, Ethel D Company, December 31, 19U\ 


Improvements and equipment 


Bunk house no. 1. 

“ “ no. 2. 

Boiler plant no. 1. 

Boiler plant no. 2. 

Blacksmith shop. 

Chicken house. 

Cook house. 

Cess pool. 

Equipment stable. 

Equipment boarding house 

Electrical construction. 

Furniture and fixtures. 

Garage construction. 

Live stock. 

Machinery and tools. 

Office construction. 

Pipe lines. 

Purcell House. 

Perry House. 

Separator construction. 

Stable " . 

Tool house " . 

Tank " •• . 

Varley ** “ . 

Tankage. 

Warehouse. 


i 


i 

I 

i 




j 10 percent 
Total cost deprecia¬ 
tion 


$2,07S. 26 
1.206.29 
7.023.96 
5.743. 44 
230.40 
98. 76 
2.484. 82 
168.08 
1. ()3’i. 43 
872. 70 | 
2.558.99 
2.552.59 
271.43 
1. 1.54.09 
18,434.77 
682.03 ' 
21. 174. 17 
1. 082. 64 
2.474.70 
1.175.75 
1,300.61 i 
137.99 1 
275.81 ! 

T9Q M i 

10 . 094 ! 88 
2 , 000.00 , 


$207. 82 
120.62 
702.39 
574.34 
23.04 
9.88 
248.49 
16.80 
103. 54 
87. 28 
255.90 
255. 26 
27. 14 
115.41 
1,843. 48 
68. 20 
2,117.42 
108.26 
247.48 
117.58 
130.06 
13.80 
27.58 
72.96 
1.009.49 
200.00 
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Depreciation for year 1919, Ethel D Com jinny. December 31, 1919 — Continued 


10 percent 
deprecia¬ 
tion 


Well no. 1.. . $1,990.00 $199.00 

2 . . 1 9.911.64 991.17 

3 ., 11.280.96 1.128.10 

4 . ..... 11. 141.64 | 1. 114. 16 

... . 11.587.31 1. 15*. 74 

G.......... . 10,641.96 1.064.20 

7 12.276.03 1.227.60 

s . . s. 993.72 899.117 

9 . .. 14.561.26 1.456.12 

in.. 7.227.95 722.80 

11 . . . 15.319.39 1.531.94 

16.. .... . 1.721.00 172. 10 

17 . ... ... . 11.705.57 1, 170.56 

19 ... . 9.955.45 • 995.55 

20 . .. . __ _ _ 10,787.19 1.078.71 

21 . . . 18.7SS.0S 1.878.80 

22 . . 10.605.36 1.060.53 

23 . 8.845.31 884.53 

25.. .. ...... . 9.053.32 905.33 

27_ ...... ........ .... .. 12.658.83 1.265.89 

Hu . 11.958.34 1,195.84 

31.. .. . . . ... 12,307.45 ; 1.230.74 

32 . .... 11.453.07 1.145.30 

33 . ... . . ... _ . .. . 9,680.70 968.07 

34.. ....... . . . 10.049.41 1.004.95 

35.. .............. _ _ _ . _ . _' 14,719.52 1.471.96 

36 . . .... 9,019.94 901.99 

37 . . . . . 16.00*. 42 i 1.600.84 

Hs . _ _ .. .. 15.626.72 1.562.68 

31*.. ...... . . . .. .. . 13.257.59 1.325.76 

10.. ... 13,200.82 j 1.320. OS 

41 . . .. .. 14.011.28 i 1.401. 12 

4 4.. . ..... 11.296.79 ' 1.129.68 

42.. . . . 13,957.26 ! 1.395.71 


472,641.38 47.264.13 


ix the court of appeals of the district 

OF COLUMBIA 

Filed May Is. I!>:>:>. United States Board of Tax Appeals. 

B.T.A. No. 

David Bi i:net. Commissioner of Internal Reveni e. Petition* r 


r. 

Ethel D Company. R < spondrut 

Pntcipe for record 


ft* fit! of the 1 mt< <1 States I>onr<1 of 1 a.r . 1 p nedts .* 

Y«»u will please prepare, transmit, and deliver to the clerk of the 
Court of Appeals of the District of Columbia copies duly certified as 
correct of the following documents and records in the above-entitled 
cause in connection with tlie petition for review by the Court of 
Api )eais of the District of Columbia, heretofore filed by the Com¬ 
missioner of Internal Revenue: 

I. Docket entries of the proceedings before the Board. 
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:2. Pleadings before the Board. 

((f) Petition, including annexed copy of deficiency jletter. 

(J>) Answer. 

(c) Amended petition. 

(d) Answer to amended petition. 

3. Findings of fact, opinion, and decision of the Board. 

4. Stipulation for review of the decision by the Court of Appeals 
of the District of Columbia. 

5. Petition for review, together with proof of service of notice of 
filing petition for review and of service of a copy of petition for 
review. 

(j. Statement of the evidence as settled and allowed. 

7. Orders enlarging time for the preparation of the evidence and 
for the transmission and delivery of the record not included in 
record. 

8. This praecipe. 

(Signed) C. M. Charest]. 

General Counsel. Bureau of Internal Revenue. 

Service of a copy of the within praecipe is hereby admitted this 
18th day of May 1933. 

(Sgd.) Rout. A. Littleton, 

Attorney for Respondent . 

Bv W. W. S. 

93 UNITED STATES BOARD OF TAX APPEALS! 

WASHINGTON 

Docket No. 32032 

Commissioner of Internal Revenue. Petitioner 

v. 

Ethel I) Company, Respondent 
Certificate 

I. B. I). Gamble, clerk of the U.S. Board of Tax Appeals, do 
hereby certify that the foregoing pages. 1 to 92. inclusive, contain 
and are a true copy of the transcript of record, papers, and proceed¬ 
ings on file and of record in my office as called for by the praecipe 
in the appeal (or appeals) as above numbered and entitled. 

In testimony whereof. I hereunto set my hand and affix the seal of 

the United States Board of Tax Appeals, at Washington, in the 

District of Columbia, this 29th dav of #Julv 1933. 

* 

[seal.] B. D. Gamble. 

Cleric. United States Board of Ta.r Appeals. 
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UNITED STATES BOARD OF TAX APPEALS 


Docket No. 32032 


Commissioner of Internal Revenue. Petitioner 

v. 

Ethel D. Company. Respondent 


Order enlarging time 


On motion of counsel for the petitioner and consent of counsel for 
the respondent, it is 

Ordered i That the time for preparation of the evidence and trans¬ 
mission and delivery of the record #ur petition for review of the 
above-entitled proceeding in the Court of Appeals for the District of 
Columbia, be. and it is lierebv. extended to June 9. 1933. 

[seal. J 

(Signed) Logan Morris. 

Member. 

Dated: Washington. D.C.. April 8. 1933. jd. 

Now. Julv 29. 1933. the foregoing is certified from the record as 

% w - 

a true copy. 

[seal.] 

B. I). Gamble. 

' Clerk* V. S. Board of Tax Appeals. 
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UNITED STATES BOARD OF TAX APPEALS 


Docket No. 32032 


Commissioner of Internal Revenue. Petitioner 

v. 

Ethel I). Company. Respondent 


Order enlarging time 


On motion of counsel for the petitioner and consent of counsel for 
the respondent, it is 

Ordered :l That the time for preparation of the evidence and trans¬ 
mission and delivery of the record rur petition for review of the 
above-entitled proceeding by the Court of Appeals for the District of 
Columbia, be. and it is hereby, extended to August 9. 1933. 

[seal.] 

(Signed) Logan Morris. 

Member. 
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Dated: Washington, D.C., June 5, 1933. 

Now. July 29, 1933. the foregoing is certified from the record as 
a true copy. 

[seal.] 

B. D. GamblJe, 

Clerk , U. S. Board of Tax Appeals. 
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In the Court of Appeals of the District pf 

Columbia 


No. 6038 


Guy T. Helverixg, Commissioner of Internal 

Revenue, petitioner 




Ethel D. Company, respondent 


OX PET IT I OS 


X EOlt REVIEW OF DEC/SIOX OF THE EXITED 
STATES HOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


OPINION BELOW 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 
(R. 11-12), which is reported in 27 B.T.A. 25. I 

JURISDICTION j 

This appeal involves income taxes for the calenj 
dar year 1919 in the amount of $54,498.50, and is 
taken from that part of a decision of the United 
States Board of Tax Appeals entered November 
10, 1932 (R. 12), relating to the validity of the 
waivers involved. The case is brought to this Court! 
under stipulation of the parties (R. 12-13) by peti¬ 
tion for review filed February 9, 1933 (R. 13-16), 

(i) 



o 


pursuant to the provisions of the Revenue Act of 
1926, c. 27, 44 Stat. 9, Sections 1001, 1002, 1003, as 
amended by the Revenue Act of 1932, c. 209, 47 
Stat. 169, Section 1101. 


QUESTION PRESENTED 

Where two waivers for the same vear are on file 
in the office of the Commissioner of Internal Rev¬ 
enue, one unlimited in its terms and one limited, 
is the assessment of a proposed deficiency barred 
where the sixty-day letter is issued subsequent to 
the expiration of the limited waiver but prior to 
notice by the taxpayer to the Commissioner that it 
will regard the unlimited waiver at an end after 

o 

a reasonable time? 


! STATUTE INVOLVED 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 274. (a) If in the case of' any tax¬ 
payer, the Commissioner determines that 
there is a deficiency in respect of the tax 
imposed by this title, the Commissioner is 
authorized to send notice of such deficiencv 
to the taxpayer by registered mail. Within 
60 days after such notice is mailed (not 
counting Sunday as the sixtieth day), the 
taxpayer may file a petition with the Board 
of Tax Appeals for a redetermination of the 
deficiency. * * * (U.S.C.App., Title 26, 

Sec. 1048.) 

Sec. 277. (a) Except as provided in 
section 278— 

***** 
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* 




(3) The amount of income, excess-profits, 
and war-profits taxes imposed by * * * 
the Revenue Act of 1918, and by anv such 
Act as amended, shall be assessed within five 
years after the return was filed, * 
(U.S.C.App., Title 26, Sec. 1057.) 

Skc. 278. (c) Where both the Commis¬ 
sioner and the taxpayer have consented jin 
writing to the assessment of the tax after 
the time prescribed in section 277 for }ts 
assessment the tax may be assessed at any 
time prior to the expiration of the period 
agreed upon. (U.S.C.App., Title 26, Sec. 
1060.) 

STATEMENT 

The taxpayer, a California corporation with its 
principal office and place of business at San Fran¬ 
cisco, California, filed its corporation income and 
profits tax return for the calendar vear 1919 with 
the Collector of Internal Revenue for the Fir$t 

i 

District of California at San Francisco, California, 
on March 6, 1920. (R. 33; Ex. 4, R. 38.) Undcfr 
the applicable statute the period within which as¬ 
sessment of the deficiency could be made expire 
March 6, 1925. Subsequently, and on or abor 
April 1, 1925, it filed a waiver with the Collector in 
words and figures as follows (R. 21-22, Ex. A): | 

In pursuance of the provisions of subdi¬ 
vision (d) of section 250 of the Revenule 
Act of 1921, the undersigned Ethel D. Coml- 
pany and the Commissioner of Internal 
Revenue hereby consent to a determinatioii, 
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assessment, and collection of the amount of 

income, excess-profits, or war-profits taxes 

due under anv return made bv or on behalf 

• • 

of the undersigned for the year 1919, under 
I the Revenue Act of 1921, or under prior in¬ 
come, excess-profits, or war-profits tax acts, 
or under section 38 of the act entitled “An 
act to provide revenue, equalize duties, and 
encourage the industries of the United 
States, and for other purposes/* approved 
August 5,1909, irrespective of any period of 
limitations. 

[CORPORATE SEAL, ETHEL 1). COMPANY] 

Ethel 1). Company. 

Bv C. J. Berry, President. 

i I). S. Ewing, Secretary. 

i I). 11. Blair, (' oni . 

W. B. 


This waiver is stamped ns having been received 
in the office of the Collector on April 1, 1925, and in 
the centra! mail room of the Bureau of Internal 
Revenue at Washington at 2:29 A.M. on April 13, 
1.925. and in the Special Assessment Section of the 
Income Tax Unit of the Bureau of Internal 
Revenue 1 on Anril IT. 1925. 

A. 

On April 13, 1925. the Deputy Commissioner in 
charge' e>f the* Income' Tax Unit bv the* Chief of the 
Spe'cial Assessment Section addressed a letter to 
the taxpayer recpiesting it to execute a waiver for 
the year 1919 to expire December 31, 1925. and in¬ 
closed a form of the waiver. This letter is in words 
and figures as follows (R. 19-20, Ex. 2): 


0 


Treasury Department, Washington, 

Office of Commissioner 

i 

of Internal Revenue. 

Address reply to Commissioner of Inter¬ 
nal Revenue. Apr. 13, 1925. And refer to 
IT: E: SM JAD-A-23293-S. I 

Ethel D. Company, j 

(ioo Monad nock Buildiny, 

Son Francisco, California. 

Sirs: Reference is made to your inednie- 
and profits-tax returns For the calendar year 
1919. 

The limitation of time within which to 
assess any additional tax which mav be 
found to be due precludes a careful consid¬ 
eration of all the facts in the case. It 
therefore, requested that you execute and 
turn to this office within ten davs from 
date of this letter, the enclosed form 
waiver, by which you will note that Vou 
agree to an extension of time within which 
additional tax mav be assessed, if am is 

• r 

found to be due, to December 31, 1925, ex- 
cept as provided in the form of waiver. 

Any further communication relative] to 
this case should hear the symbols IT: E: S|M- 
JAD-A-23293-8. j 

Res] )(‘ct fill: v. 

J. 0. Bright, 

Deputy (’onnnissioner 
By J. r F. Exes, 

Chief of Section 

Enclosure: Waiver form. 


is, 
re- 
tlie 
of 
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On April 21, 1925, the taxpayer addressed a let¬ 
ter to the Deputy Commissioner inclosing the 
waiver, duly signed and executed. This letter, 
which was registered in the San Francisco post 
office on April 22, 1925, is stamped as having been 
received in the Special Assessment Section on 


April 28, 1925, and is in words and figures as fol¬ 


lows (R. 20-21, Ex. : 



1 Ethel D. Company. 

Monad nock Building, San Francisco, 

A p ril t icc n t g-ji rst, 1 !)25. 

Mr. J. G. Bright, 

Dcputjj Conimissioner, 

Office of ('onnnissioncr of Internal 
Revenue, Treasurtj Department, 
Washington, D.C. 

Reference: IT: E: SM-JAD-A-23293-8. 

Dear Sir: This will acknowledge receipt 

of yours under date of April 13tli in which 

vou enclose waivers that vou wish executed 
%■ ± 

regarding tax returns for the vear 1919. In 

liarmonv therewith vou will find herewith 
• * 

enclosed waivers signed and executed, 
i We did, however, on April 2nd. 1925, tile 
a waiver for 1919 with the collector of inter¬ 
nal revenue of this district. 

Thanking vou for vour kind attention to 
this matter, we are, 

Yours trulv, 

Ethel D. Company. 

Bv H. P. WlGGIN. 

% 


HPW:MJ. 



The waiver forwarded with the taxpayer’s letter, 
which is stamped as having been received in the 
Special Assessment Section on April 28,1925, is in 
words and figures as follows (R. 18-19, Ex. 1) : 

Treasury Department, Internal Revenue 

Service 

i 

Form 872 | 

Income- and Profits-Tax Waiver for Tax¬ 
able Years Ended Prior to Marcli 1, 
1921 

_ 192._ 

In pursuance of the provisions of existing 
internal revenue laws, Ethel D. Company, 
a taxpayer of San Francisco, Cal., and the 
Commissioner of Internal Revenue hereby 
waive the time prescribed by law for making 
any assessment of the amount of income, 
excess-profits, or war-profits taxes due tin¬ 
der anv return made by or on behalf of said 
taxpayer for the year (or years) 1919 unper 
existing revenue acts, or under prior Rev¬ 
enue acts. 

This waiver of the time for making any 
assessment as aforesaid shall remain in ef¬ 
fect until December 31, 1925, and shall then 
expire, except that if a notice of a deficiency 
in tax is sent to said taxpaver bv registered 
mail before said date, and (1) no appeal is 
filed therefrom with the United States Boprd 
of Tax Appeals then said date shall be ex¬ 
tended sixty days, or (2) if an appeal is filed 
with said Board then said date shall be ex- 


22005 — 33 
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tended bv the number of davs between the 
date of mailing of said notice of deficiency 

o * 

and the date of final decision bv said Board. 
[CORPORATE SEAL ETHEL D. COMPANY] 

Ethel D. Company, 

Taxpayer. 

Bv C. J. Berry, President. 

4 . 

H. P. Wiggin, Asst. Secy. 

D. H. Blair, Commissioner. 
W. P>. 


On August 30, 192/, the Commissioner addressed 
a letter accompanied by a Statement to the tax¬ 
payer advising it of the determination of a defi¬ 
ciency for the year 1919 of $54,498.50 and also ad¬ 
vising that its application for special assessment 
had been denied. (R. 22-24, Ex. B.) 

On September 26, 1927, the Commissioner mailed 
a deficiency notice to the taxpayer (R. 21), a copy 
of which is attached to the amended petition 
(R. 7-8). On October 26, 1927, the taxpayer filed 
its appeal with the Board of Tax Appeals. (R. 2.) 
The taxpayer does not challenge the correctness of 
the proposed deficiency, but contends that its 
assessment is barred bv the statute of limitations. 

(R. 6.) 


, SPECIFICATION OF ERRORS TO BE URGED 

1. The Board erred in deciding that the assess¬ 
ment of the deficiency as determined bv the Com- 

» • 

missioner of Internal Revenue for the vear 1919 is 

%■ 

barred by the statute of limitations. 
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2. The Board erred in ordering and deciding 

that “there is no deficiency for the rear 1919.’f 

* * 

3. The Board erred in failing to decide and order 
that there is a deficiency due from the taxpayer for 
the calendar year 1919 in the amount of $54,498.50. 

4. The Board erred in deciding that the unilim- 
ited waiver of April 1, 1925, was abrogated by the 
filing of the limited waiver of April 21,1925. 

5. The Board erred in deciding that the filing by 

the taxpayer of the limited waiver of April 21, 
1925, was a sufficient and reasonable notice toj the 
Commissioner of the termination of the unlimited 
waiver of April 1, 1925. I 

6*. The Board erred in deciding that the Com¬ 
missioner of Internal Revenue intended that the 
waiver of April 21, 1925, should be substituted for 
the waiver of April 1, 1925. 

SUMMARY OF ARGUMENT 

I 

"Where two waivers are on file for the same year, 


one unlimited in its terms, the other limited, itlie 
Commissioner is justified in relying upon the hn- 
limited waiver in the determination and assessment 
of deficiencies, particularly where there is nothing 
in the terms of the instruments themselves or in 
the circumstances surrounding their filing which 
would indicate that the limited waiver was in¬ 
tended to cancel, supersede, or qualify the unlim¬ 
ited waiver. In such a situation if the taxpayer 
wishes to rescind or cancel the unlimited waiver, it 
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is Ills dutv to notify the Commissioner that he will 
* % 

consider the waiver terminated at the end of a 
reasonable time and if he does not do so and 
accepts the benefits of the Commissioner’s act in 
giving his case further consideration, he is 
estopped to deny the validity of the waiver. 

ARGUMENT 

The assessment of the deficiency as determined for the 
year 1919 was not barred at the time of the mailing of 
the deficiency notice on September 26, 1927, as a valid 
and effective waiver for that year was then on file in 
the office of the Commissioner of Internal Revenue 


The taxpayer does not question the correctness 

of the deficiency as determined bv the Commis- 

* 

sioner nor the validity of either waiver because of 
the fact that they were given after the expiration 
of five-year period for assessment as provided in 
Section 1 278 (d) (3) of the Revenue Act of 1924 
(U.S.C., Title 26, Sec. 1061), but contends, and the 
Board lias so decided, that the two waivers should 
be construed together and that the filing of the 
second or limited waiver subsequent to the filing of 
the unlimited waiver was sufficient notice to ter¬ 
minate the latter as of the date of the expiration of 
the limited waiver on December 3, 1925, and also 
that the Commissioner so intended when lie re¬ 
quested the second waiver. The Board, in so de¬ 
ciding, stated (R. 12) : 

The second waiver, which was requested 
immediately upon receipt of the first, fixed 
a definite date for the termination of the 
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that 

ub- 

we 


statutory period and in our opinion was a 
reasonable and sufficient notice to effect a 
termination of the unlimited waiver c^s of 
that date. If the tirst waiver remainejd in 
effect after the execution of the second] the 
latter could have had no meaning. Since 
the respondent required the second wajiver 
after his receipt of the first, it is clear 
he must have intended that it should be 
situted for the unlimited waiver, whiel 
think was abrogated by the request for land 
the execution of the second waiver. The 
statute of limitations had run on September 
26,1927, and the respondent was barred from 
making any further determination with 
reference to a petitioner’s tax liability. 

Petitioner submits that the above conclusions 
not substantiated or justified by the facts in 
record. 

It is clear that the taxpayer strongly desired to 
have further consideration given to its case forlthe 
year in question as is evidenced by the facts that 
it gave the waivers after the expiration of the stat¬ 
utory period for assessment and that it had on 
with the Commissioner an application to have 
taxes computed under the provisions of Secti 


are 

the 


'file 

its 


pus 


2>27 and 328 of the Revenue Act of 1918, commonly 
known as “special assessment,” a fact which in 
itself would justify the presumption that the tax¬ 
payer intended to allow the Commissioner as much 
time as lie desired for the consideration of its c^se. 
On the other hand, there is nothing in the record 
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to warrant the Board's conclusion that (R. 12) 
“Since the respondent required the second waiver 
after his receipt of the first, it is clear that he must 


have intended that it should be substituted for the 
unlimited waiver.” 

The first waiver was filed with the Collector at 


San Francisco on April 1, 1925, and was received 
in the central mail room of the Bureau of Internal 
Revenue, on April 13, 1925. However, it was 
not received in the Special Assessment Section of 
the Income Tax Unit, where the taxpayer’s case 
was under consideration, until April 17, 1925. 
On April 13, 1925, a letter was prepared in the 
Special Assessment Section and addressed to the 
taxpayer requesting it to execute and return the 
inclosed waiver, which is the second or limited 
waiver. The letter returning the waiver was 
mailed by the taxpayer at San Francisco on April 
22, 1925. Both the letter and the inclosed waiver 
are stamped as having been received in the Spe¬ 
cial Assessment Section on April 28, 1925. It is 
clear that when the second waiver was requested 
by the particular audit section where the case was 
under consideration, the person so doing had no 
knowledge of the fact that an unlimited waiver 
had been filed with the Collector as that waiver 
was not received in the audit section until April 
17th, four da vs after the mailing of the letter re- 
questing the second waiver. In any event, the date 
of receipt of the waiver in the central mail room 
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on April 13, 1925, is not important. It is the date 
of its receipt in the Special Assessment Section 
that is vital for the reason that it was the duty 
of the head of that section to determine whether 
waivers received in his section were acceptable. 
In the case of Flcitmann v. Burnet, 65 F. (2d) 178, 
this Court said (p. 179) : 

The waivers in question, as in the case of 
Flcitmann c£* Crimmins, Executors, v. L\om- 
missioner, 62 App.D.C. 88, 65 F. (2d) 176 
(decided this day), were signed in the com¬ 
missioner’s name by subordinates in theide- 
partment who were duly authorized in re¬ 
spect thereto by their immediate superiors, 
who in turn had been delegated that au- 
thoritv bv the commissioner. There whs a 
rule of the department which required! all 
waivers received from taxpayers to be , re¬ 
ferred to the head of the division in which 
the case was then under consideration, and 
this head of tlie division was required to de¬ 
termine whether the waiver was acceptable. 

The Board’s conclusion that (R. 12) “The Sec¬ 
ond waiver, which was requested immediately upon 
receipt of the first,” is not warranted by the faj'ts. 
It is simply a case of a taxpayer being dealt wjith 
by two separate agencies of a Government Bureau, 
each without knowledge of the other’s actions. 

Furthermore, the duty was upon the taxpayer 
give the Commissioner specific notice that the ij 
limited waiver was cancelled and rescinded, if tliat 
was intended, and the Board recognizes the fatr- 


to 

r 
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ness and necessity of such a rule as it stated in its 

V 


opinion (R. 12) : 


An unlimited waiver extends the statutory 
period for a reasonable time, or until ter¬ 
mination by either party upon reasonable 
notice. 


In so stating, the Board cited a number of its own 
decisions, among: them the case of Grcjjlock Mills v. 
Commissioner, 9 B.T.A. 1281, affirmed by the Cir¬ 
cuit Court of Appeals for the Second Circuit, 31 F. 
(2d) 655, certiorari denied, 280 U.S. 566. In af¬ 
firming that decision the appellate court said 
(p. 658) : 


But there is also another ground equally 
fatal to appellant’s contention. If waivers 
which are in terms unlimited are to be lim¬ 
ited at all, we think they should expire only 
after the taxpayer gives notice to the Com¬ 
missioner that he will regard the waiver as 
at an end after a reasonable time, say three 
or four months, from the date of such no¬ 
tice. In such a rule there is no harshness to 
either partv: on the contrary, it seems to us 
the most reasonable one. * 


In seeking to bring its decision within this rule 
the Board stated (R. 12) : 

The second waiver * * * fixed a definite 
date for the termination of the statutory 
period and in our opinion was a reasonable 
and sufficient notice to effect a termination 
of the unlimited waiver as of that date. 


Certainly it is a strained construction of what 
constitutes notice to sav that the filing of a limited 
waiver in itself is sufficient notice that an unlimited 
waiver previously tiled would terminate on the 
same date as the limited waiver, especially where 
there is nothing in the action or writings of either 
party to indicate such an intention and where the 
limited waiver specifically states that under the 
terms of “this waiver" the period will expire on a 
certain date. 

i 

In the case of Atlantic Mills of Rhode Island v. 
United States, 3 Fed. Supp. 699 (C.Cls.), the cojurt 
had before it a situation closely resembling the (me 
in this case. In that case the taxpayer had tiled 
two unlimited waivers for the year 1917 which by 
the Commissioner's own ruling of April 11, 1£)23 
(Commissioner’s Mimeograph No. 3085, II-l Cu¬ 
mulative Bulletin 174). were to terminate on Ajfril 
1, 1924, unless otherwise rescinded. On February 
9, 1923, the taxpayer executed and tiled with the 
Commissioner a limited waiver for the same year 

‘ i 

to expire on December 31, 1923. This waiver was 
newer signed bv the Commissioner but on the same 
date he signed the two unlimited waivers alrealdy 
on file. In March 1924, an additional tax was 
assessed against the taxpayer and later collected. 

In prosecuting its case before the Court of 
Claims, the taxpayer contended among other things 
that the assessment of the tax paid was barred at 
the time of assessment for the reason that the filing 




16 


of the limited waiver on February 9, 1923, was 
notice to the Commissioner that the unlimited 
waiversi already on file would expire on the same 
date as the limited one, namelv, December 31, 1923. 
The Government contended that the filing of the 
limited waiver was not notice of termination or 


qualification of the unlimited waivers already on 
file. In deciding this issue in favor of the United 
States, the court in its opinion said (p. 703): 


We cannot sustain these contentions of the 
plaintiff. The document relied upon by 
plaintiff in support of these contentious, 
executed on February 9. 1923, is not suscep¬ 
tible of the construction that it was a notice 
to the Commissioner that the waivers there¬ 
tofore duly executed and filed with the Com¬ 
missioner and approved and signed by him 
February 9. 1923, would terminate on 
December 31. 1923. 


And, as in this ease, the waiver relied upon specifi- 

callv referred to “this waiver" of the time for mak- 
%> 

ing anv assessment and “this waiver" shall not be 
< • 

effective, etc., and made no mention of anv waivers 
previously filed or to be filed. 

It is submitted that the waivers in this case are 


so diametrically opposed to each other in their 
terms that they are not susceptible of being con¬ 
strued together for to attempt to do so is to place 
upon them a construction not contemplated by their 
specific terms. 
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The only reference which the taxpayer iii this 
case has made to the two waivers in question i(? con¬ 
tained in its letter of April 21, 1925, forwarding 
the second waiver to the Bureau, wherein it men¬ 
tions that (R. 20): j 

We did, however, on April 2nd, 1925, tile 
a waiver for 1919 with the collector of inter¬ 
nal revenue of this district. 

If that statement indicates anvthing, it would seem 
to indicate that the taxpayer wished to call atten¬ 
tion to the fact that it had tiled a waiver permitting 
unlimited time for consideration of its case rather 
than to show an intention to shorten the period, a 
fact which is consistent with other facts in the!case 
such as the tiling* of an application for special 
assessment and the tiling* of waivers after the ex¬ 
piration of the statutory period for assessment, 
which facts taken together clearlv show that! the 

* i 

taxpayer desired that the Commissioner should 
take as much time as he detuned necessary foij the 
consideration of its east 4 and particularly its appli¬ 
cation for special assessment. 

The taxpayer has received the benefit of the con¬ 
sideration of his case under the unlimited waiver 
and since it has not specifically repudiated that 
waiver it is estopped to deny its validity. As this 
Court said in the case of FJcitmann v. Burnet, 65 
F. (2d) 176, decided April 3, 1933, the same day 
as FJcitmann v. Burnet, 65 F. (2d) 178, supra, 
(p. 178): | 


IS 


The primary object [of waivers] was not 
protection to the taxpayer but to allow the 
department sufficient opportunity to con¬ 
veniently and accurately audit returns. In 
other words, the provision was written into 
the later statutes to extend the period within 
which the government, without encounter¬ 
ing the bar of the statute of limitations, 
could conclude its examination of the tax¬ 
payer’s return to determine whether it re¬ 
quired the imposition of additional taxes. 
So in executing the waiver the taxpayer is 
not making a contract with the government 
but is waiving a defense he might otherwise 
assert. Stange v. United States, 282 U.S. 
270, 51 S.C. 145, 75 L.Ed. 335. It would be 
going very far to say that a provision passed 
in the interest of the orderlv administration 
of the revenues was of such vital importance 
to the taxpayer as to permit him to avoid his 
own deliberate act—his waiver of the limita¬ 
tions period—by laying hold of some minor 
departure, in itself of no consequence to 
him, to avoid the payment of his taxes. * * * 

Further, where waivers are regular in form and 
in possession of a proper Government Bureau, 
every presumption should be taken in favor of their 
validitv and binding effects. Stern Bros, cf* Co. v. 
Burnet, 51 F. (2d) 1042; Concrete Engineering Co. 
v. Commissioner, 58 F. (2d) 566. 
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CONCLUSION 

The decision of the Board of Tax Appeals, 
insofar as it holds that the unlimited waiver iii this 
case is invalid, should be reversed. 

Respectfully submitted. 


Sew all Key, 

E. E. Axgevixe, | 

Special Assistants to the Attorney General. 
November, 1933. 
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APRIL TERM, 1933 


No. 6038 


GUY T. HELVERING, Commissioner of Internal 

Revenue, Petitioner, 


vs. 


ETHEL D. COMPANY, Respondent. 


BRIEF ON BEHALF OF RESPONDENT. 


The opinion below and jurisdiction for review arie cor¬ 
rectly stated in petitioner’s brief. 


Statement. 


The taxable period involved is the calendar year ended 
December 30, 1919; and the taxpayer denies that it owes 
an additional tax for that year, as proposed to be assessed 
by the Commissioner of Internal Revenue. The United 
States Board of Tax Appeals finds as a fact and decides 
that the taxpayer does not owe the deficiency in taxj pro- 


lo 
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posed; and the findings of fact and decision of the Board 
are supported by substantial evidence. 

The return of the taxpayer, for the taxable period ended 
December Ml. 1919, was filed with the Collector of Internal 
Revenue for the First District of California, at San Fran¬ 
cisco, on the (ith day of March, 1920. The statutory period 
of limitations within which a tax mav be assessed and col- 
looted for said taxable period ended December 31, 1919, 
expired on March 6, 1925. The deficiency notice, which 
forms the basis of the present proceeding, is dated and 
was mailed to the taxpayer on September 26, 1927. 

The lapse of the statutory period of limitation makes out 
an absolute case of non-liability in favor of the taxpayer; 
and the burden of proof rests upon the Commissioner of 
Internal Revenue to establish the exception to the opera¬ 
tion of the!bar pleaded and relied upon by the taxpayer. 

At the time the Commissioner of Internal Revenue pro¬ 
posed to assess a deficiency in tax against the taxpayer 
for the taxable period ended December 31, 1919, he stated 
the basis of his decision to be: 


“Reference is made to your protest executed under 
date of September 7, 1927, against the proposed as¬ 
sessment of a deficiency in tax for the vear 1919 in the 
amount of $54,498.50, as shown in Bureau letter dated 
August 30th, 1927. 

“After careful review of your protest and of all 
evidence in the case, the Bureau holds that the statute 
of limitations has not run as contended in your pro¬ 
test: that a waiver was executed by you, same being 
recorded in this office April 1st, 1925 , whereby you 
consent to a determination, assessment and collection 
of the amount of income, excess-profits or war-profits 
taxes due irrespective of any period of limitations. 

“Accordingly, the conclusion set forth in the above- 
mentioned letter is sustained.” (R. p. 8.) 
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At the time the waiver of April 1, 1925, was on record 
in the office of the Commissioner of Internal Revenue, and 
on April 13th, 1925, the office of the Commissioner wrote 
the taxpayer tlie following letter, viz.: 

“Reference is made to your income and profits tax 
returns for the calendar year 1919. 

4 ‘The limitation of time within which to assess anv 

i * 

additional tax which may be found to be due precludes 
a careful consideration of all the facts in the case. It 
is, therefore, requested that you execute and return 
to this office within ten days from the date of t If is let¬ 
ter, the enclosed form of waiver , by which you will 
note that you agree to an extension of time within 
which additional tax mav be assessed, if anv is found 
to be due, to December .VI, 1925, except as provided in 
the form of waiver. 

“Any further communication relative to this case 
should bear the symbols IT :E :SM-JAD-A-232i)3-8.” 
(R. pj). 19-20.) 


er on 


In reply to said letter of April 13, 1925, the taxpay 
April 21st, 1925, wrote the Commissioner as follows j 

‘‘ Reference: IT :E :SM-J AI)-A-23293-8. j 

I 

“This will acknowledge receipt of yours under date 
of April 13th in which you enclose waivers that you 
wish executed regarding tax returns for the vcar 1919. 
In harmonv therewith you will find herewith enclosed 
waivers signed and executed. 

“We did, however, on April 2nd, 1925, file a waiver 
for 1919 with the Collector of Internal Revenue of this 
District.” (R. p. 20.) j 

The deficiency notice is dated September 26, 1927 (R. p. 
7); and was mailed to the taxpayer after the statutory 
period for assessment of a tax for 1919, as specifically ex¬ 
tended to December 31, 1925, had expired. (R. pp. 181-19.) 
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In the petition for appeal to the Board, the taxpayer 
averred: 

“That the Commissioner is in error in contending 

that the waiver executed by the taxpayer and recorded 

in the Commissioner’s office April 1 , 1925, and referred 

to in said enclosed letter was of anv further force and 

% 

effect from and after the 31st day of December, 1925, 
for the reason that subsequent to the execution of said 
waiver a new waiver agreement was entered into be¬ 
tween the Commissioner and the taxpayer whereby a 
definite time, to-wit, the period expiring December 31, 
1925, was agreed upon between the taxpayer and the 
Commissioner and that the same superseded and/or 
modified the said prior waiver above referred to.” 
(R. p. 6 .) 

The United States Board of Tax Appeals finds and holds: 

“The second waiver, which was requested immedi¬ 
ately upon receipt of the first, fixed a definite date for 
the termination of the statutory period and in our 
opinion was a reasonable and sufficient notice to effect 
a termination of the unlimited waiver as of that date. 
If the first waiver remained in effect after the execu¬ 
tion of the second, the latter could have had no mean - 
in* 7 . Since the respondent required the second waiver 
after his receipt of the first, it is clear that he must 
have intended that it should be substituted for the un¬ 
limited waiver, which we think was abrogated by the 
request for and the execution of the second waiver. 
The statute of limitations had run on September 26, 
1927, and the respondent was barred from making any 
further determination with reference to petitioner’s 
tax liability”. (R. p. 12 .) 

Qu estion Presented. 

The expiration of the statutory period, as extended by 
consent in writing to December 31, 1925, for the assessment 


o 


I 

of a tax for the year 1919, operates to extinguish any and 
all liability for an alleged tax proposed for said }’ear by 
a deficiency notice dated September 26, 1927. 

I 

Summary of Argument. 

By a deficiency notice dated September 26, 1927 j(R. pp. 

7 and 8) petitioner’s predecessor in office, David III Blair, 

1 

proposed to assess an additional tax against respondent 
for the calendar vear 1919. 

In a statement accompanying said deficiency notice, and 
made a part thereof, it is said: 

i 

“A waiver was executed by you, same being recorded 
in this office April 1, 1925, whereby you consent to a 
determination, assessment and collection of the Amount 
of income, excess profits or war profits taxes due irre¬ 
spective of any period of limitations.” 

The United States Board of Tax Appeals finds as a 
fact, from conflicting evidence, that the “unlimited waiver” 
of April 1, 1925, now relied upon by the respondent, 
was superseded, revoked and annulled by a subsequent 
“waiver” requested by the Commissioner on April 13, 
1925, executed by the taxpayer on April 21, 1925, and filed 
in the Commissioner's office on April 28, 1925, which specif¬ 
ically limits the period for assessment to December 31, 
1925. (R. pp. 19, 20 and 21.) j 

There is substantial evidence in the record to support the 
findings of fact and conclusion of the Board, and the j same 
ought not be disturbed on appeal. 

ARGUMENT. 

i 

l 

The additional tax proposed by the deficiency notice of 
September 26, 1927, was barred from assessment and the 
liability therefor extinguished at the time of said notice. 


At page 10 of his brief, petitioner says: 

”The taxpayer does not question the correctness of 

the deficiency as determined bv the Commissioner nor 

» • 

the validity of either waiver because of the fact that 
they were given after the expiration of five year period 
for assessment as provided in Section 278(d) (3) of the 
Revenue Act of 1024 (Y. S. C. Title 26, Section 1061).” 

It has been authoritatively established in Strange v. 
United States, 2S2 U. S. 270, (75 L. Ed. 335) that after the 
statutory period for the assessment of a tax has expired, 
the taxpayer and the Commissioner may execute a consent 
in writing reviving the expired authority to assess and ex¬ 
tend the period to a later date of expiration. However, 
since the later date, to which the period for assessment was 
extended, had expired when the deficiency notice of Septem¬ 
ber 26, 1927. was mailed, the statement that “the taxpayer 
does not question the correctness of the deficiency as de¬ 
termined bv the Commissioner” is not borne out bv the rec- 
• % 

ord. The “determination of a deficiency” that is barred is 
not onlv incorrect, but has no legislative sanction. 

At page 11 of his brief, the petitioner undertakes to set 
up a straw man as symbolic of respondent’s case, and then 
strike it down as a demonstration that the Board com¬ 
mitted error. The petitioner says: 

“It is clear that the taxpayer strongly desired to 
have further consideration given to its case for the 
year in question as is evidenced by the fact that it gave 
the waivers after the expiration of the statutory pe¬ 
riod for assessment and that it had on file with the Com¬ 
missioner an application to have its taxes computed 
under the provisions of Sections 327 and 328 of the 
Revenue Act of 1918 ' a fact which in itself 

would justify the assumption that the taxpayer in¬ 
tended to allow the Commissioner as much time as he 
desired for the consideration of its case.” 
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The foregoing argument is not faithful to the record, 
and seeks to draw an assumption which has no {factual 
support. 

It is a fact that the statutory period for the assessment 
of a tax for the year 1919 expired on March 6, 1925; and 
that when the return of March (i, 1920, was (iled, a detailed 
report of income was made and a tax of $46,880.81 was 
paid. (K. pp. 11 and 25.) The presumption is, from these 
uncontradicted facts, that the taxpayer had no thougjit that 
any further tax was due or that “special assessment” 
should be applied. From March (>, 1920, to March fi|, 1925, 
the record shows clearly that the Commissioner id ok no 


action in the case and the taxpayer made no requcj 
anv action to be taken. The record shows that on 


st for 
April 


1 . 1925, a waiver reviving the statutory period for t|he as¬ 
sessment of a tax for the vear 1919 was filed in the records 

ft 

of the (*onnn issioiter's office. This waiver came through 
the Collector’s office for the First District of California. 
(R. p. 22.) The inference is that the Collector of Internal 
Revenue requested tin* taxpayer to execute the “waiver” 
of April 1, 1925; otherwise the taxpayer would have con¬ 
tinued to believe that it owed no further tax. There is no 
evidence that a refund was claimed, would be claimed, or 
ever has been claimed. There is. therefore, no fact from 
which it can be inferred that the taxpayer initiated the 
execution of the “waiver" of April 1, 1925. The inference 
that the Commissioner initiated the execution of the 
“waiver” of April 1, 1925, is supported by undisputable 
facts in the record. The Collector forwarded tin* “waiver” 
of April 1, 1925, to the office of the Commissioner at Wash¬ 
ington (when it was tiled with the Collector on April 1, it 
was in the records of the Commissioner’.'* office. The {Com¬ 
missioner admits that fact—R. p. 8). It was received in 
the office of the Commissioner at Washington at 2:29 M., 
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April 13, 1925. (R. p. 22.) (The fact that mail is de¬ 

livered to the Commissioner’s office at 2:29 A. M. is evi¬ 
dence of diligence in getting incoming mail to the desk of 
the person who is to attend to it by the commencement of 
work in the Commissioner’s office at 9:00 A. M.) When 
this “waiver” was received at 2:29 A. M., April 13, 1925, 
it was routed bv the “Mail Clerk” bv “a longhand nota- 
tion in pencil” to “IT:E:SM:JAD irS." (R. p. 22.) These 
symbols are; when spelled out, as follows: “IT” means “In¬ 
come Tax Unit”: “E” means “Executive Branch": “SM” 
means “Special Assessment Section”: “JAD” means the 
person in charge of the tax case: and “23293-8” is the num¬ 
ber by which that person is identified. The initials “JAD” 
in this cast* refer to a Mr. Duffy. (R. p. 19.) So the fact*- 
are that Mr. J. A. Duffy, an employee of the Commission¬ 
er's office, whose number is 23293-S, sometimes designated 
as “zz8”, had before him, on April 13, 1925, the “waiver” 
of April 1, 1925 (R. p. 22.) From these facts it is no 

stretch of the imagination to infer that Mr. Duffy was not 
satisfied with the “unlimited waiver" that the Collector had 
procured the taxpayer to execute. Thereupon, Mr. Duffy 
dictated an adroit letter to the taxpayer as follows: 

“Ethel I). Company, 

b()0 Monadnock Building. 

San Francisco, California. 

Sins: Reference is made to your income and profits- 

tax returns for tlu* calendar year 1919. 

The limitation of time within which to assess any 

additional tax which may lx* found to bo due precludes 

a careful consideration of all the facts in the case. It 

is, therefore, requested that you execute and return to 

this office within ten days from the date of this letter, 

the enclosed form of waiver, bv which vou will note 

• • 

that yop agree to an extension of time within which 
additional tax may be assessed, if any is found to be 



due, to December 31, 1925, except as provide^ in the 
form of waiver. 

| 

Any further communication relative to this case 
should bear the symbols IT :E :SM-JAD-A-25295-S. 

Respectfully, j 

J. G. Bright, 

D eputy Co m m is.s i o n c r, 
By J. T. Exes, 

Chief of Section." 

i 

The “unlimited waiver" was of a too indefinite! nature 
to give sufficient time for “a careful consideration of all 
the facts in the case". The taxpayer might awaken to the 
fact that the statutory period had expired and give notice 
of the revocation of the “unlimited waiver". Itj is ad¬ 
mitted that such a revocation was permissible. (By the 

l 


perioc 
* from 


letter of April 13, 1925, the Commissioner fixed tin* 

of the “unlimited waiver" to run onlv for ten dav 

• • 

the date of the letter of April 13, 1925, when the “jlimited 
waiver" enclosed with his letter was executed and returned 
to his office. (R. p. 20.) | 

The taxpayer complied with the Commissioner’s request 
and executed the “limited waiver" that was to expire on 
December 31, 1925, and called the Commissioner’s atten¬ 
tion to the waiver of April 1, 1925. The taxpayer'^ letter 
of April 21. 1925. was directed for the attention of T:E:- 
SM :.J AD-A-23293-8. ( R. p. 20.) 

From the foregoing facts, the inevitable inference s that 
the parties agreed upon the fact that the period of limita¬ 
tion for the assessment of a tax for the year 1919 \\(as ex¬ 
tended onlv until December 31, 1925, and no further. 

On August 50, 1927, the Commissioner mailed the tax¬ 
payer a letter proposing to assess a deficiency in tax of 
$54,498.50 for tin* year 1919. (R. pp. 22, 25 and 24.) ^’here¬ 
upon the taxpayer, on September 7, 1927, called the! Com¬ 
missioner’s attention to the fact the period of limitations 
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for the assessment of said proposed tax had expired on 
December 31, 1925. (R. p. 8.) Thereafter, the Commis¬ 

sioner, on September 26, 1927, acting through one of his 
agencies, svmboled “IT:FAR:SM-60D MAM-B-31364” 
(R. pp. 7 and 8) repudiated the agency through which he 
acted on April 13, 1925, and seeks to make out a new and 
belated agreement regarding the expiration date of the 
period of limitation. 

Kvery sense of fair play prompts and justifies the posi¬ 
tion of the taxpayer: and repudiates the position of the 
Commissioner. The evidence in the record in reference to 
the only controverted fact, overwhelmingly supports the 
taxpayer's side, and abundantly supports the findings and 
conclusion of the Board. Facts that might have been estab¬ 
lished in other cases to which this taxpayer was not a party 
are not evidence on behalf of the Commissioner in this case. 

All of the cases cited by the Commissioner in his brief 
were decided upon facts entirely different from the facts 
present in this case, and none of those cases establish a 
general principle that should prevail over the facts upon 
which a decision in this case must rest. 

Waivers, executed pursuant to the Act of 1921, and con¬ 
taining no definite limitations as to time, have never been 
held to be irrevocable either by the courts or the Board of 
lax Appeals. The executive order of April 11, 1923. fixing 
tin* date of expiration of unlimited waivers for 1917, as of 
April 1, 1924, has been held effective to terminate all such 
waivers at the date so fixed. 

IF/,-/ Franklin. 7 B. T. A. 636. 

IIrun/ .1/. In land rf af.. — B. T. A. 974. 

O Weill Machine Co.. 9 B. T. A. 567. 

(rrcjflock Mills. 9 B. T. A. 1281. 

Peerless Paper For Mt'q. Co. v. Routzahn. 22 Fed. 

(2d) 459. 
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In the Wirt Franklin case, it is said: 

. 

“The consent of the parties is indefinite als to the 
period within which these acts may be done but it is 
not to be assumed that it was their intention that there 
never should be anv limitation. In such cases, rather 
than hold agreements which contain similar provisions 
void for indefiniteness, courts attempt to arrive at the 
intent of the parties. Occasionally the courts have 
construed agreements containing such indefinite 
terms as terminable at the will of either party,! but the 
more generally accepted construction is either (1) that 
the contract must be performed within a reasonable 
time, or (2) that it continues until terminated by either 
party upon reasonable notice. And where a reason¬ 
able time is allowed, the party who is first to perform 
the conditions of the contract mav, bv act, deed or 
otherwise, fix a limitation beyond which he may not 
extend the time for performance and upon wl^ich the 
other party to the contract may rely. (See W|illiston 
on Contracts, sec. 68, et scq., and cases cited.) We see 

no reason whv the rules laid down bv the courts for 

% » 

the purpose of determining the intent of the parties 
in such cases are not equally applicable to a ‘consent 
in writing’ such as we have here." 

In 0. C. M. :H52 (C. B. VI1-1, page 153) the general 
Counsel for the Bureau of Internal Revenue, after citing 
the Wirt Franklin and Peerless Paper Box Mfg. Co.j cases, 
supra, applied the principle laid down in those cases to a 
situation involving substantially the same point as thjit pre¬ 
sented here, as follows: 

“It would appear, therefore 1 , that, if the Commis¬ 
sioner by his own individual act can fix tlie expiration 
date of waivers indefinite as to the period within which 
assessment might be made, a fortiori , both the tax¬ 
payer and the Commissioner by their joint acts dan fix 
the expiration date of such waivers. That is exactly 
what happened in the instant case. The unlimited 
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waiver for the taxable year 1919, after bein'** in effect 
for a period of approximately one year and four 
months after the expiration of the statutory period for 
assessment of the taxes, was superseded by the sec¬ 
ond waiver filed by the taxpayer on May 8, 1926, which 
extended the time for assessment in respect of the 
1919 taxes to December 31, 1926. This waiver was 
accepted by tin* Commissioner, and must be regarded 
as fixing the expiration date of the unlimited waiver 
as of the date the second waiver was accepted or 
shortly thereafter." 


Ill the ('unnin/fhant Sheep <(• Land ('<>. ease. 7 P>. T. A. 

652, the Board of Tax Appeals said: 

‘‘The courts are frequently confronted with con¬ 
tracts which fail to fix the period within which they 
are to be performed. Courts are reluctant to declare 
any contract void for uncertainty if the intent of the 
parties can be determined. In those cases where the 
uncertainty relates to the time of performance of the 
contract, the courts have found little difficulty in ar¬ 
riving at the conclusion that a reasonable time is to be 
allowed. There are some variations of this rule, one 
of which permits one of the parties in certain circum¬ 
stances to trico notice to the other of the time within 
which performance should be* made, reasonable notice 
hein«r eiven. It appears to us that the rules laid down 
by the courts for construction of such agreements are 
properly to lu* applied to the consent entered into be¬ 
tween the (’ommissioner and this taxpayer and that 
under the consent of September 1, 1923, the ('ommis¬ 
sioner was •riven a reasonable time after the date of 
its execution in which to determine and assess the 
deficiency. 


In the Pictorial Print in/) ('<>. case, 12 B. T. A. 1407, an 
unlimited waiver for the years 1910 to 1917, inclusive, was 
executed and filed on August 12, 1923. On February 2, 
1924, pursuant to a request of the commissioner for a 



waiver for the year 1918, the taxpayer signed and filed a 
waiver for the years 1910 to 1918, inclusive, extending 
the statutory period of limitation one year after j the ex¬ 
piration of any waivers already on file. The Boam cited 
the Cunningham Sheep & Land Co. case, supra, and said: 

“If we had onlv the first waiver before us we could 

• # # i 

not hold, on the evidence, that the time elapjsed be¬ 
tween its execution and the final determination was 
unreasonable, and having another waiver which neither 
terminates nor supersedes the first, but adds to its 
time, we are clearly of the opinion that the statutory 

time as extended hv the consent lias not expired.” 

• 1 


The foregoing decision was reversed bv the Circuit Court 
of Appeals for the Seventh Circuit. Pictorial Printing Co. 
v. Commissioner, 38 Fed. (2d) 503. Considering first the 
unlimited waiver, the court said: 

“This consent or waiver presents still anothejr ques¬ 
tion. It was unlimited in its terms; whereas it is con¬ 
ceded that, under the applicable statutes, the consent 
should be for a limited time. * * If it be as¬ 

sumed that the Board is right in holding such unlimited 
waiver effective for a reasonable time, was a (period 
of two and one-fourth years after August 13|, 1923, 
reasonable under the record facts? At the ti^ne the 
taxpayer signed the consent six and one-half j years 
had already passed since tin* return for 19116 was 
made, and at the verv time of signing it revenue 
agents were engaged in investigating the taxpayer’s 

books. In the Commissioner’s Mhirtv-dav’ letter of 

• * 

January 2b, 1924, it was stated that deficiencies were 
found for the years 1913 to 1918, and still the letter 
announcing the redetermination of the 1916 tax was 
not sent until nearlv two vears thereafter. At no time 
did appellant make any protest in regard to the merits 
of the alleged 1916 deficiencv, and no controversv was 
pending respecting that year’s tax whereby delay was 


i 

I 
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occasioned. Under these circumstances, we cannot 
agree to the conclusion that unreasonable delav in 
making the determination does not appear from this 
record: but, on the contrary, from what is shown we 
conclude that the delav was decidedly unreasonable. 

‘‘As to the second consent, dated February 2, 1924, 
which was almost six months after the first, we deem 
it fair to say that even if the* lirst consent was effec¬ 
tive* for a reasonable time, then, under the* circum¬ 
stances pointed out, with the revenue agents on the 
ground and no protest or opposition made to rede¬ 
termination for 191li, a reasonable* time* had already 
e*xpireel when the* second consent was given." 

In Brampton- Woolen ('<>. v. Field. 5(5 Fed. (2d) 2M, there 

were four waivers on tile*, lirst, an unlimited waiver tiled 

in February, 1924, a second tile*d on February 10, 1925, to 
• * 

remain in effect until December 51, 1925, a thirel tiled Sep¬ 
tember lb, 1925, extending the period of limitation for 
another year from the* period of the* last waiver, and a 
fourth filed November 15, 192(5, extending the period of 
limitation for another year from the period of the last 
prior waiver, or until December Ml. 1927. The court said 
that “tin* district court properly found that the waivers 
above enumerated extended the* period for assessing any 
tax found due from the* taxpayer to December Ml, 1927." 

If a waiver of the* statutory limitation, bearing no ex¬ 
piration date, can be* terminated by tin* order of the* com¬ 
missioner, or by a notice given by the taxpayer, or by the 
mere lapse-of such time as a court may determine to be 
reasonable, there is no reason to suppose that it is beyond 
the power of the taxpayer and the commissioner to fix a 
definite date of expiration by subsequent agreement. 
Surelv it isito the advantage of the commissioner to know 
when the period of limitation will expire, rather than to be 
compelled to take his chance on the decision of a court, 
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or of the Board of Tax Appeals, as to what constitutes a 
reasonable time for the determination of the tax, or a rea¬ 
sonable notice from the taxpayer. In this case thg Board 
of Tax Appeals has found as a fact that the intention of the 
parties in executing the second waiver was to substitute a 
definite period of limitation for an indefinite one, and the 
evidence amply supports the finding*. 

In the Grevlock .Mills case, which is cited both bv the 
Board of Tax Appeals and the petitioner, there jwas no 
attempt to substitute a definite period of limitation either 
by notice or by subsequent agreement. The reasoning of 
the Board of Tax Appeals in the present case, to the effect 

that the second waiver was a reasonable and sufficient 

r 

notice to effect a termination of the unlimited waiver, as 
of the date fixed in such second waiver, is necessarilv cor- 
rect, since the subsequent agreement necessarily included a 
notice from each of the parties to the other. That proposi¬ 
tion necessarilv follows from the essential nature of an 
agreement, which is fundamentally a meeting of tin} minds 
of the parties. The new waiver was sent by the taxpayer 
to the commissioner, who manifested his assent in the man¬ 
ner intended by the parties, by signing and filing it, thus 
completing the meeting of minds. In the Grevlock Mills 
case the court certainly did not intend to hold tl[at the 
parties could not fix a definite time by their subsequent 
agreement. 

In the case of A f Jan tic Mills of Rhode Island v. United 
States , 3 Fed. Supp. 699, in which, according to petitioner’s 
brief, “the court had before it a situation closely resem¬ 
bling the one in this case”; but an examination of the de¬ 
cision fails to disclose the alleged resemblance. In that 
case the commissioner had before him two unlimited! waiv¬ 
ers and one bearing a definite date of expiration, all of 
them signed by the taxpayer. He rejected the limited 
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waiver and signed the unlimited waivers. The signing of 
the limited waivers by the taxpayer amounted to nothing 
more than an offer on his part to enter into an agreement 
with the commissioner. Obviously, this could not be con¬ 
strued as a notice that the taxpayer intended the time to 
expire on the date specified, irrespective of the will of the 
commissioner. The rejection of the offer by the commis¬ 
sioner made it ineffective for the purpose for which it was 
intended, atid the court could not make it something which 
it was never intended to be. 

In his brief the petitioner abandons completely the 

theory urged by his predecessor before the Board of Tax 

Appeals, that the two waivers must be construed together 

and that, so construed, they constitute a single unlimited 

waiver. He now asserts that “the waivers in this case are 

so diametrically opposed to each other in their terms that 

they are not susceptible of being construed together.” To 

take this position is to abandon his case, for it is a principle 

applicable alike to statutes, contracts, and everything else 

by which legal effect is given to the expression of the human 

will, that where the later expression is inconsistent with 

an earlier one it renders the earlier expression ineffective, 

to the extent of the inconsistency'. It is idle to argue that 

• * 

a waiver is not a contract. It is bv the terms of the statute 

* 

itself an agreement of the parties, and the same rule must 
obtain. To deny the application of this rule would merely 
be to hold an unlimited waiver to be irrevocable, a proposi¬ 
tion which no one has yet asserted. 

But the assumption that the provisions of the second in¬ 
strument are inconsistent with the first is not necessarily 
correct. The first waiver did not purport to be perpetual; 
it merely failed to fix the date of expiration. The second 
waiver contained nothing at variance with it. It simply 
added an essential provision which had been omitted, and 



which would otherwise have had to be supplied iky legal 
presumption or by the subsequent act of one of the parties. 
It merely completed the agreement contemplated by the 
statute. 

The petitioner stresses the fact that tlie second! waiver 
does not expressly refer to the first, but provides that 
“this waiver * ‘ * shall remain in effect until De¬ 

cember Ml, Ifilh'), and shall then expire.” Any argument 
based on this premise is a mere verbal quibble. Although 
there may be two similar documents in existence, simul¬ 
taneously, there cannot be two waivers of the same right 
at the same time. The language above quoted does not 
have reference to the paper only, but to the fact of waiver 
itself. Whether we construe the two documents together 
or separately, the same result follows. If we construe 
them as one, the words “this waiver” in the second must 
be taken to refer to the single legal result accomplished 
by the two instruments. If we construe them separately, 
the second supersedes the first, and the expiration of the 
first becomes immaterial. It is only by the complete re¬ 
jection of the second instrument that the conclusion 
reached by the petitioner can be sustained. Although, as 
petitioner argues, the second waiver does not expressly 
refer to the first, it was accompanied by a letter which did 
refer to it, so that the contention that the parties aid not 
have the first in mind when the second was executed is 
untenable. 

The petitioner has, in fact, but little reason to cojnplain 
of the decision of the Board of Tax Appeals to the effect 
that the unlimited waiver was superseded by the limited 
one. The board might equally well have rendered a deci¬ 
sion against the government upon the ground that tjlie as¬ 
sessment was not levied within a reasonable time after the 


execution of the unlimited waiver. The record show 


s that 
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the intervening period of time was more than two years and 

five months. In Pictorial Printing Co. v. Commissioner , 

supra, it was held that two years and three months was 

more than a reasonable time, where no controversy was 

pending respecting the tax whereby delay was occasioned. 

The record here fails to show anv controversv over the 

• * 

proposed tax which could have occasioned the delay, or any 
other excuse therefor. 


Conclusion. 

The Board of Tax Appeals found as a fact that it was 
the intention of the taxpayer and the commissioner in 
executing the second waiver, that it should supersede the 
first, and fix and determine definitely the time within 
which the tax might be assessed. This finding is sustained 
by convincing and substantial evidence. A sufficient mo¬ 
tive is to be found in the desire to conform to the language 
of the statute enacted but a few months before the request, 
and in the desirability, from the administrative viewpoint, 
of a definite time for the collection of the tax. We submit 
that a finding thus strongly fortified should not be dis¬ 
turbed, and that the judgment should be affirmed. 

Respectfully submitted, 

Robert A. Littleton, 

M. K. Wild, 

Attorneys for Respondent . 

Of Counsel: 

Mason, Spalding & McAtee, 

Everts, Ewing. Wild & Everts. 
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